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SHIRA WAKSCHLAG:  Testing.  

Everybody hear me okay?

>> Yes!

SHIRA WAKSCHLAG:  Thank you for coming.  

I am Shira Wakschlag, director of legal advocacy at The Arc.  My copanelists will introduce themselves.  

>> Hello. I am Maura Wakschlag an attorney at Bazelon Center for Mental Health. 

>> I am Alice Abrokwa, National Center for Youth Law National Center for Youth. 

>> Hello!  I am Lydia X.Z. Brown, also at the Bazelon Center for Mental Health.

SHIRA WAKSCHLAG:  Great!

Today we will discuss current litigation discussions regarding the pipeline for students with disabilities.  You will get context for the quote we put in the title in the program book soon, as well.

We will kind of contextualize the problem.  I know some here may be very familiar with the statistics and broader issues that are outlining the problem.  Some others may not be.  We want to give at least a brief overview of that.  We are going to talk about some systemic approaches using IDA, ADA and individual procedure Act.  ‑‑ using effective use of media.  Hopefully we will also have some good time for discussion.  Just to kind of have an overview of Where does the school‑to‑prison pipeline come from.  What issues are we dealing with and broader context of disproportionate context of people with disabilities.  It's good to have it all in mind when discussing issues and advocacy work.

The place to work is the deinstitutionalization movement in the early 70s and, of course, since that time, there has been mass deinstitutionalization from psychiatric hospitals and institution for people with developmental disabilities.

During the same period, mass incarceration began and is ever increasing with jail and prison population just continuing to grow.  And because of that, and because of a failure it of states and municipalities to provide community‑based services beyond just schools but more broadly than that.  People with disabilities are incarcerated at very high and alarming rates disproportionate to the rest of the population.  So just some numbers so you have a sense of this.  About 30% of prisoners and 40% of people in jail have at least one disability; 20% of prisoners and 30% of people in jail have a cognitive disability to contrasts the general population.  About 10% of inmates have developmental or intellectual disability and 20% of prisoners have serious mental illness.  It has led to various large jails and prisons including in L.A., New York and Illinois being refers to as the country's largest psychiatric institutions; so that's the broader picture we are dealing with.  I'm sure most people are familiar, everybody is familiar with the term school‑to‑prison pipeline referring to broader fern openly none of policies and practices that push students out of schools into criminal justice systems.

When it comes to students with disabilities there are some overarching issues that cause it and lead to the phenomenon.  Within schools we are seeing a total failure in many schools to identify or address academic behavior and mental health needs of students with disabilities.  Students of color are underrepresented and include more segregation and worse outcomes.  Often students with disabilities are receiving special education services.  Even when they are properly identified, the services that they are getting are nowhere near what they should be and are often segregated or in inferior settings.  I will not go through all of the details of these statistics, I just think it is helpful to know what is the context, what are some of the numbers that we see nationwide when it comes to students with disabilities facing discipline in school.

Students with states are twice as likely to receive out‑of‑school suspension than students without disabilities.  When you focus that with African American students with disabilities we see 20% of African American boys with disabilities and 19% of African American girls serving out‑of‑school suspension.  Students with disabilities are only 20% of overall student population but 25% of schools subject to school arrests.  They are 20% less likely to graduate than their peers without disabilities and 58% of those secluded and 75% of those restrained in classrooms.

When you are looking at those who made it to get entangled within the juvenile justice system those numbers jump higher.  We are seeing 85% of youth in juvenile detention facilities have at least one disability but nearly 40% are receive receiving special education services while in school.  It is based on the national council on disability report which concluded from a lot of research ‑‑ I highly recommend reading that report ‑‑ that all of these numbers have to lead us to conclude that the IDEA and in‑school supports have to play avital roll in tackling this larger problem.

I don't know if some of you saw the quote from the title of the program in the program book.  That came from the overall punitive atmosphere a case we are working on that Maura will get more into.  There was a Coover on it in the New Yorker.  One of the statements was that his experience in school was so punitive all of the time.  He was basically being segregated.  His grandmother related to a reporter that was reporting on the case that he just started introducing himself to people outside of school as "Hi, I am Jamir.  I am bad".  It shows the punitive atmosphere.  It makes sense that that then leads to entanglement with the criminal justice system.

Within all of this context we see all of the deregulation when we actually need to be seeing more supports and services.

Alice is going to get into a case about this later.  Just some additional context Secretary.  DeVos has guidance document to "relieve unnecessary burdens".  Much of that impacts students with disabilities.  The Department of Ed started a new policy allowing the office of civil rights to continue a pattern of complaints previously filed or place unreasonable burden on OCR resources, which of course, is highly subjective and can essentially lead to dismissing many complaints that have merit.

One of the guidance and rules rescinded that got the most attention was the significant disproportionality rule that the Obama administration put out; and that required states to identify districts with significant disproportionality and the number of minority students that are channeled into special Ed services segregated or disciplined.  It was targeted at the problems discussed but it was rescinded.

That is what we are currently facing.  We will discuss now some of the approaches we are taking to litigate the issues and tackle from that perspective.

These are just some of the sources used putting together some of the statistics.  If any of you are interested in finding out more than that, you have it in the slides and you can also email me.

MAURA KLUGMAN:  Hi.  So again, my name is Maura Wakschlag.  I am an attorney at Bazelon Center for Mental Health Law.

I want to talk more about IDEA individuals with disabilities education Act, specifically Title II which you know mirrors Section 504 of Rehabilitation Act I will talk about this from the perspective of the ADA today.

I know the group is very likely familiar with these laws even litigated using them.  I will give kind of a more basic overview of some of them for people who are less familiar and look at them in the context of how they can be used to interrupt the school‑to‑prison pipeline with a focus on how the laws can be used to help students with behavior‑related disabilities and touch on the differences between the two laws that advocates and lawyers will want to consider when discussing litigation.

First, the IDE.  It is required that students with disability be provided FAPE and the least restricted environment.  It is one of the laws that is full of acronyms you become more used to over time as you use them.

The two biggest parts of the IDEA is whole school‑to‑prison pipeline required for special education, how it is defined and for related services.  I have those definitions up.

What I really want to look at in particular is what might be involved in the related services necessary to give a child who requires a special education fab and least restrictive environment.  It will include behavioral supports to allow them it to remain in school with peers without being segregated without being pulled from class repeatedly, suspended, expelled, face disciplinary issues their peers they may not face and the supports they need to be on the same level playing field with their peers.  Yeah, many education cases use IDEA schools are required to provide special education to students with disabilities in regular classrooms in neighborhood schools.  It will prevent suspensions and expulsions.  A really important case that I still think of as recent although as time marches on less interest, Courts are looking at the Supreme Court's decision in Endrew F. from 2017 markedly standard for what schools need to provide.  Cases Endrew where they are saying, look, the school did not meet ‑‑ they have to do more based on what the school has said.  So far it has been a mixed bag of what is coming out of Endrew.  It needs to be adhered of but find in favor of the school district and find they did provide  FAPE.

State and local services in school context this means schools must provide services to students with disabilities in the most integrated setting appropriate.  I think the most important thing to then look at here to understand the idea of most integrated setting appropriate is the ADA's integration mandate as announced in the landmark case of Olmstead which held unjustified institutionalization isolation of persons with disabilities is a form of discrimination.  Separating individuals with disabilities from their peers perpetuates unwarranted assumption assumptions that persons so isolated are incapable of unworthy of participating in community life.  If you think of students with students with disabilities are pulled out of classrooms, segregated, put into other classrooms or even entire schools only with other students with behavior‑related disabilities.  The remedy in school context is the same as any other traditional Olmstead context it's the idea of expanding community services and supports, expanding supports in the neighborhood schools that would allow students with disability‑related behavioral needs to be in classrooms with their peers.

So these are two laws in a lot of respects aim to do a lot of the same thing.  They aim to keep students with behavior‑related disabilities in their classrooms with their peers with supports and services that they need.  The IDEA because it requires schools to provide FAPE to students with disabilities is sometimes referred to as the floor of access to education.  If you think strategically about litigation it can make it more difficult to get a class certified after Wal‑Mart.  It's not impossible but in terms of defining a class and I would say very importantly in terms of defining a remedy and explaining what a remedy would be, it's important to be cautious about potential differences in your named plaintiffs and how you are defining your class.  The ADA by contrast requires schools to be equally accessible to students with disabilities.  In that respect the ADA can be challenge systemic discrimination by the state.  When in same procedural posture ‑‑ it is when I attempt to say it's been just over a year waiting for a decision and gNET's case in Georgia, waiting for it to go out to the world hoping it happens right now.  gNETs is a case where there is an entirely segregated service for students with behavioral‑related disabilities I am not just talking about separate classrooms but entire separate school system it's not governed by the same standards as governed classrooms in schools for other children.  A little bit on the nose for Georgia a lot are in old gym Crow buildings.  Not only is it not providing same education and segregating students.  It fails to provide supports in neighborhood communities and classrooms.

So this slide could be an entire seminar.  This will be a really brief overview of what I think will develop in law and be a pretty important issue; that's whether you can bring IDEA claim and ADA claim at the same time.

This is because of the Supreme Court's decision in Fry where the court held that lawsuit seeking remedy for the denial of FAPE requires administration of exhaustion even if brought under different statute including the ADA and FAPE.

It doesn't necessarily change anything even if you don't have an IDEA claim and court finds your ADA claim falls under Fry standard exhaustion may be required if you have intellectual disability intellectual disability alongside ADA it would make it more likely the court would find it.  The Fry court suggested asking two questions to try to discover if ADA 504 seek relief under ADA the first is whether the plaintiff could have brought essentially the same claim if alleged conduct public facility that was not a school.  Second is whether adult at a school could have presented same grievance it is a question that will differ by circuit to the extent that it is something you are considering it is important to see if your court looked at Fry some have and some haven't.

At the end of the day the more important question may be to look at whether exhaustion is required and whether there will be an exception to the exhaustion requirement.  Often that exception is whether it would be futile to pursue administrative process.  Some circuits will have much more favorable law on exhaustion than others that makes you not so worry about having ADA claim alongside IDEA others may be more narrow and difficult to fit under.  These are all considerations that are really just starting to come up in decisions that we are seeing.  So it is something to really consider as you look at using either of these potential tools to disrupt the school‑to‑prison pipeline.

Now I will turn it over to Alice. 

ALICE ABROKWA:  Okay.  Again, I am Alice Abrokwa I am senior attorney at National Center for Youth Law.

So I thought it would be helpful to focus on a case that picks up on a lot of issues we just heard from Shira and Maura.  National Center for Youth Law is counsel on a case in Oregon.  A class action against the State Department of Education there and the Governor.  Our goal is to put teeth behind what it means to ensure FAPE.  The IDEA, statute Maura was discussing literally says state legislation agencies have to ensure FAPE.  We thought the puts more weight behind the phrase if we need to as a system is raise expectations of and for students with disabilities the state has an important role to play in making sure that school districts carry out that mission.  When they don't they take corrective action in a way that is timely and proactive in identifying compliance problems.  There is a recent Tennessee district court an opinion from maybe a month or so ago where the Court phrased it as "it's not the State's job to sit around and wait for advocates and parents to call and raise alarms.  States need to ensure FAPE is happening." our case is focused around those themes what should a state do effectively to ensure that FAPE happens.  In Oregon, one practice our advocates and parents are doing students with disabilities have shortened school days.  Many of our clients have had as little as 30 minutes or an hour.  Practically what it means you may show up at the beginning of the day.  While the rest of your peers are moving on to their next assignment you put on your backpack, walk out the door and people are wondering why does Johnny have to leave.  It goes back to the point Shira was making thinking of introducing yourself to the world as Hi, I am Jamir.  I am bad.  Thinking how it must feel to think of yourself that way.  I have been told I don't belong here I don't get the same opportunities to learn in the same space.  It impacts how students experience being in school when they are in school.  On top of having their school days shortened to pretty dramatic time periods, some of these same children are also facing suspensions and expulsions on top of that.  Maybe you are in school for one hour instead of the six‑hour day your peers are experiencing.  Because the school system still doesn't know how to appropriately plan for challenging classroom behaviors and provide accommodations and services and related services you need, they are also turning to formal discipline on top of it.  We were surprised to learn in Oregon in some instances the short school day is documented.  It is a practice that occurs in lots of places.  Often informally a parent will get a call, Can you pick up your child early?  It is documented in Oregon and a State law because of the work of local advocates, if you shorten a student's school day you need to put it in the IEP documents.  It is good for parents and school to document if they get less instructional time, especially given students with disabilities may find themselves need more or additional services rather than less than other students are receiving.  It is surprising to kind of have documented on paper despite recognizing that you need special education services or related services, we think that we are providing the education that is required by having you here for dramatically shortened periods of time.

That is the theory and background on what led us there.  It is traditional IDEA and ADA and 504 claims.  We hope to really expand how Courts interpret role of states in IDEA litigation.  I also wanted to address using APA Administration Procedures Act in these cases.  When I was in law school hoping and imagining I would be civil rights law at some point I didn't think the APA would be a big piece of that.  I have been finding it to be a useful tool.  On its own it is a pretty dry statute and not the most exciting thing to be talking about.  Essentially, if an agency's action is final and you don't have another adequate remedy in Court there is not another court proceeding you can turn to, you can go to a federal district court and seek review of that agency's action.  It could be a guidance, policy, regulation.  This is a mechanism to challenge the decisions that federal agencies make for being arbitrary, capricious, without short, without reasonable explanation, beyond statutory authority that the agency has.  I think importantly here, not supported by evidence or facts.  An example of how we have used the APA in civil rights litigation, I am going to talk about this particular case that our organization is counsel on.  I will be a little out of my depth but will do the best to describe what is it involved.  It was disproportionality of regulation.  The Obama administration set forth a standard methodology for states to be analyzing if school districts had significant disproportionalities and how students of color with disabilities were identified, placed and disciplined.  The Trump administration, through Betsy DeVos delayed implementation of that decision two days after the effective date was supposed to happen anyway.  Didn't explain a real reasoned basis for reversing course.  At the time we prepared these slides I cited the complaint because it is what we had recently in the last couple weeks they got a big win in this case.  The Court ended up vacating the regulation to delay the prior regulation.  This is where it gets in wonky weeds and I apologize for that.  What is most important here was the Court clarifying for the agency and for the litigants.  There has to be a reasoned basis for agencies making their decisions.

It is maybe not the most exciting part of civil rights litigation but good governance matters and it matters because we want there to be good governance.  We want for agencies to have facts, data, evidence supporting the changes that they make.  We want it to be the case when it is administration that pursues the goals we have and when it is an administration that doesn't pursue all of the same goals that we have.

It is a useful tool for providing an avenue to get the facts out there that are supported and well‑founded and ensure that that is really the basis for how federal agencies make their decisions and do their enforcement work.

I want to just kind of highlight a little bit of the basis of the APA and how it can be used here.  Essentially, a federal agency has to provide a detailed justification for changing course with the policy.  It has to rest on facts.  If the new policy change contradicts the facts that underlined the prior policy there has to be a reason for that.  You know, I think it is important to kind of think about the APA as the tool for making sure that agencies are informed by well‑supported information.  When you have decisions that are arbitrary or capricious, that can also allow for discriminatory motives to be really at the foundation for agencies' actions.  Sometimes the agency action is arbitrary and capricious because it is not founded on enough information.  Sometimes it's arbitrary and capricious because it's founded on something that is nefarious.  You don't have to always think about what the motivations are there.  In some instances it is just a lack of information.  A lack of forethought.  Having that good governance shining a light on how agencies make decisions that impact us.  It is a useful tool.  Actually, a number of the kind of major civil rights cases on travel band and whatnot have included ADA cases.  It is important the federal agencies that service go about their work in the way that is required by law.

I will also put a footnote in here and mention the Information Quality Act, which is an act I learned about relatively recently but it is the same principle.  If an agency is making a particular decision, it has to be based on information that is sufficiently objective, of sufficient quality, and has integrity.  Those are civil rights values there.  It is in a wonky law about what kind of information needs to be at the basis of federal agencies' decisionmaking.  You can challenge an agency's report, document or decision if it is not based on objective information, that has integrity and so forth.  And there has been some success in doing that.  It is another avenue if you petition to the agency and say the report you have isn't founded on facts you ignored and disregarded facts that point in a different direction you can file IPA petition.  If you don't prevail in the petition, you can head to court through the APA.  So there is another avenue to Court along the same principle of using these pretty wonky procedural tools to get good information out there to make sure that agencies are serving our interests based on facts and truth; that's I think at the core of what we are doing in civil rights litigation in any case.  I will stop there.  I think we wanted to talk about individual advocacy.  Lied good morning.

>> Good morning.

That was really weak!!  Lied good morning!

>> Good morning!

I am really happy to be able to join you.  This is actually my first tenBroek.  We wanted to move from talking about more systemic strategies to individual work.  A little bit about what I am doing.  At Bazelon Center I have a fellowship where I represent disabled students in Maryland facing various forms of school push out.  We went over some of the statistics from Shira and Maura learning about what expenses and expulsions and criminalization.  In particular what happens if you are black and brown and also disabled.  All of the clients that I have worked with in my time at this project have been black or brown students who have often multiple disabilities, cognitive disabilities, psychiatric disability, learning disability and sometimes developmental disability as well.  What I see happening in each and every single one of these cases is a clear nexus of class, race and disability oppression that results in the students that I am working with being profiled as criminal, as intractable, as behavioral problems dangerous, threats to the schools and needing some form of control.  What we see it translates into are students facing suspensions for the very same types of behavior that students who didn't have disabilities or white would not have been suspended in engaging in.  What I found in just the past few months of working in this project is that when you are engaging with students and families and school systems, you are dealing with a number of barriers to advocacy.  One of those barriers is lack of trust between families, students and schools.  The lack of trust goes beyond a mere belief that schools are incapable of which they often refuse to be capable of providing appropriate supports to help students manage their success Academically as well as success behaviorally.  It is also a lack of trust in cultural miscommunication where schools are predominantly led by white staff who don't have any disabilities.  You are not going to be able to build a trusting rapport or relationship with disabled kids of color, many whose parents may also have disabilities at the same time, who don't see you as being able to communicate with them as being able to understand where you are coming from or being able to actually care for you more than just crying minimally with the law and check a box.  We decided your child is receiving FAPE.  Therefore, your child is receiving FAPE.  It's not actually how it works.  The other level of trust issues that come into play is when I am working with individual clients, I am working with people who often said that they have not had positive experiences with lawyers or advocates.  They have not had positive experiences with people without disability advocacy background and they may or may not have different relationships to disability status.  Some of the students I have been working with being accepting of this is who I am and know what my needs are.  Other students are uncomfortable with the topic of disability.  It is not something they have a fluidity with.  It's not something that has same culture or political meaning that might to see as an adult that is political about being disabled.  There is disconnect for people.  I am a person of color I am East Asian that went to law school and in different place in my life that are black, brown facing a different discrimination and doesn't target me.  They are not thinking of law school.  Maybe they will.  I hope some of them do in perhaps their further lives.  Now they are being forced out of the fourth or fifth schools in one school year, if that's the case, you are not necessarily thinking, What are my prospects for a post‑graduate education?  You are thinking, How do I pass to the next grade?  How do I overcome the reality that I am several grade levels behind my peers?  A lot of what people who are in professional positions teachers or clinicians often think of as being pure behavioral problems we know as disability advocates both of us in the room that are disabled and those of us who are not often stem from issues of compounded trauma, issues of denial of services and support refusal to actually care about individual students as human beings who deserve an education and equal opportunities with their peers.  One of the students I have been working with has been referred repeatedly now for disciplinary sanctions for getting into fights, being aggressive in classroom and refusing to complete work in the classroom or at home.  What I have learned from that student and that student's parent is that this student is incredibly self‑conscious of the fact that he is about seven grade levels behind his peers.  He knows he doesn't understand the material.  He knows he doesn't understand where they are at in reading comprehension, where they are at in mathematical skills.  He is hyper‑aware that each time he asks for help everyone will see the teacher have to come over to his desk again to spend additional time with him and rush through it because the teacher needs to help other students.  He may not still understand the material momentarily.  The next day he will not have retained that knowledge.  He knows all of the other students know that.  He doesn't want them to be continually thinking of him as "the slow kid who is behind." that's something any of us can empathize with whether we have a disability or not.  Any of us in the room working in the legal profession.  I was just admitted to the bar on January 3rd.  I am brand new to law.  All of you here similar place as me or were there at one point.  Remember when you began practicing law, you didn't know what you were doing.

[Laughter]

You were extremely self‑conscious of every memo you wrote, about every email you wrote, about every meeting you had with supervisor and client and wondering if you really knew what you were doing or someone figured out actually you were clueless and you would be found out for the impostor you are and law degree may be revoked.

>> That doesn't go away!

[Laughter]

If you haven't been through law school or a process that attempted to tell you we think you are minimally qualified to practice law because somehow you passed an exam that in itself was incredible bring racist and classist but that's another story.  You are being told by teachers and peers that we know you are not at‑par with your classmates and behind.  Is that supposed to make you feel confident?  Is it supposed to make you feel supported?  When the only language most people use to talk about the challenges you are facing is "deficit" "impairment and "challenge" how can you feel like you deserve support disabled or not.  This that you are a person who is capable of succeeding if only, people not only believed in you in an abstract non‑committal way but put resources, time and labor into making sure that you were equipped to succeed.

When I say that there is a trust issue, I mean there is a lack of trust with schools.  There is a last of trust with people at the district level and the county office.  There can be a lack of trust often with us, whoever the "us" is as advocates.  It's true whether we are disabled or people of color.  Regardless of the specific challenge that a individual student or their families may be facing, and there is is also a lack of trust with the entire system why would you trust a system that is completely designed to see you fail.

Someone I trusted a long time talks about not only a school‑to‑prison pipeline but a cradle to prison pipeline.  I want to pull that apart more.  What I see at this very individual level isn't a "pipeline" it's by design.  The idea of a "pipeline" makes it seem inadvertent.  We didn't think about it.  The system just happened.  Oh, oops!!  I guess people were tunneled through the suers and ends up in prisons.  It makes it sound passive.  That is a lie.  That is a falsehood that allows us to develop a sense of display Senatorcy and a sense of ‑‑ where we can wash ourselves of responsibility and culpability.  Where in fact the system we are working within, the one of laws and policy was created actively with the purpose to incarcerate and to criminalize.

One client that I am working with is facing criminal charges because she threw a snowball that accidentally hit a teacher.

Another student I am working with is facing criminal charges when teachers tried to break up a physical fight they said that my client pushed one of the teachers.

Children push each other.  I am not saying I support this.

[Laughter]

I am not saying we should all encourage children to get in fights.  If anyone witnessed a four‑year‑old on a playground they push each other.  If you try to get between them you are probably getting pushed too.

What is happening to this kid is because he is disabled and black they decided the appropriate response to that was criminal charges.  Nonthe police officer from the school looked me in the eye and said, we are trying to help him.

Didn't you know a little bit of jail time just helps people.  All of the trauma has to be good for you somehow.  Go to Trauma island, come back from the trauma cruise and all you got was a shitty trauma T‑shirt.

[Laughter] "what can we do to be more effective rather than advocate for what they need I see a couple specific strategy.  One is that we need to think carefully about our communication.  How are we communicating to people?  Are we coming in as we are taught and conditioned to do to solve a problem?  I am an expert, I have been trained with legal knowledge.?  I am here to help you regardless of your actual education I must be educated than and make sure you can solve a problem because I have the answers.  Or are we thinking do you know what you need and my job is merely a guide and resource to help you translate what you know you need into language that will be understood and usable within our legal system?

Are we thinking of our role as, My job is to explain to you what my position is as a disability advocate.

Or is it, My job is to listen to you as a fellow human being for many possible reasons your specific identities your specific perspectives may not be the same as mine, so I can bring whatever principles I have to the situation that you are actually facing and assist you in taking control of your representation of your advocacy and of what it is that you need to have happen in order to feel safer, in order to feel more supported and in order to feel as though you are being vindicated.  What is my role in communicating to you the failures of the law?  What is my role in communicating to you where the law is too limited to accomplish what you need?  What is my role in communicating to you where, what you have been led to believe may be a good idea, such as placing your child in a self‑contained classroom all day may not be such a great plan and could actually in the long‑term be detrimental to your child's future but it is something that other people, most of whom do not have disabilities have told you what your child needs to be supportive.  What is my responsibility ethically and politically and legally to you as an attorney and as a disabled advocate.  What is my responsibility to your child in advocating alongside rather than advocating for also in bearing in mind the responsibility that I carry and whatever happens in your individual case may actually have a bearing for other children.  It may have a bearing for other children in your district.  It may have a bearing for other children in your state.  It may have a bearing for other children who are yet to come.  If you have decided the best thing for your child is to remove your child from the system and place your child in a self‑contained classroom may then lead to further disabled children being taken into segregated environments where it is even easier to deny services in the name of "helping" and having "specialized therapeutic support" and further erode further incredibly eroded system and not confront these practices.  The question of how do we communicate ethically how do we communicate responsibly and how do we communicate balancing the attention between our role as advocate and our role as people concerned with the futures of disabled people in this country working with individual people who by and large may not be in these spaces and in fact are not.  I looked around yesterday and today.  I don't see a single one of the students that I represented or students that other people I know represented.  They are not in this space.  I see a handful of law students in this space.  Most of us are also disabled.  I am not a law student ‑‑ I guess I shouldn't say "us" anymore.  I keep forgetting a passed the Bar.  It was almost like it was a nightmare.  (Applause) I don't see in this room who are ourselves disabled.  We are here.  Most of the voices in spaces like that are non‑disabled people.  Most of them are of white people.  Who I think, who are the people shaping conversations about disability advocacy I have to understand it is multiple spheres it is those of us who are submitted to doing disability justice work; that's what I do.  There are those of us who are very committed to rights, civil rights‑based framework.  I think it is great but I think it is limited and insufficient.  There are those who may not be using any of this terminology at all but still living it every single day of their lives.  Ive live it.  I happen to have the privilege of knowing words and ideas and concepts that allow me to move in academic and legal spaces that a lot of disabled people don't and can't; that's a problem.  I see this communication problem as it's individual and it's also systemic.  So when I ask us to think about what our roles and responsibilities are, I mean not just in terms of what strategies are we using to communicate with our clients and schools that are often incredibly hostile also to ask what are we doing in disability advocacy to change these trends and modalities?

The law school I went to prides itself to be public interest and civil justice oriented what I seen was a glut of white saviorism.  People like to talk about disability only from chairitable race if they are race going to save black and brown kids.  People like to talk about disability hiring one professor of color and have one student of color get hired by a firm and that was about it.

[Applause]

It was not a place that was actually conducive to transformative change.  I think that the reason we are here is because that's what we believe in.  Whether we are talking about how we can strategically leverage laws like administrative procedures act Alice was talking about or how we can apply the actual meaning of FAPE or LRE out of the IDEA or whether we are talking about what it means to stay a students to IEP meeting and smile and say the right buzzwords but it's not what they mean.

We also need to consider, What are we doing beyond those structures?  What are we doing beyond our very limited defined role as a legal advocate to be advocates in a humane way.  In a way that respects people's humanity.  In a way that affirms in fact disability is not just a salient category but it is part of identity and experience and culture regardless of what words people might use to describe it or understand it and that the sooner we understand that, the sooner we are better equipped to understand what it means to be targeted as a negatively‑racialized and disabled person.  To understand what it means to be targeted as a queer or trans and disabled person.  To understand what it means to be "the kid" who deals with bullies from all of your classmates and bullies among your teachers who will not believe you, who will not support you and do everything in their power to ensure that you are actively deprived of an education?  I don't like to talk about the idea of a school‑to‑prison pipeline because it is passive.  This is active.  We are part of a system that is designed to destroy, isolate human beings starting at youngest possible ages the sooner we can recognize it the sooner we will be better equipped to change it individually and systemically by recognizing our own roles and participation in it.

[Applause]

SHIRA WAKSCHLAG:  It feels inadequate to go to a slide.  This applies to beyond this context and hopefully we will have time for questions.

So just to give a little bit of information about the gNETs case we talked about in Georgia.  Before the law suit was ever filed, on the ground advocates made an effort to connect with local reporters.  There was really high‑quality reporting through the Atlanta Journal Constitution.  Again, it was before the lawsuit was filed.  It was a whole three‑part in‑depth expose, which helped in terms of getting data and numbers to the problem and really highlighting kind of some of the faces of the issue and how the human element of it and beyond just the systemic issues.  I think that that was really an amazing start.  It was an amazing resource for us as advocates to be able to have that when drafting a complaint and also to have that once you file and everything so you kind of use it as leverage and have the connections already in place.

Just one other note in terms of the New Yorker article we reference.  We did want to try to also get national coverage once the lawsuit was filed.  So part of that was about strategizing around, how do we frame something that is a local issue in the way and try to put a national spin on it for a national audience.

Also, I think just one tip from this particular experience was, you know, getting to know the interests of particular reporters out there and trying to tailor requests.  Of course, we can all forward press releases and it will get picked up because of the issue and interest regardless.  In this particular case we got coverage in other outlets too but with The New Yorker in particular I happen to read that a lot.  I noticed a reporter was really interested in the mental health and social justice type of reporting and often kind of talking about the intersection of those things.  You know, just Googling kind of showed me she had a connection to Georgia.  She was connected to the Carter Center she did a fellowship in mental health journalism and the Carter Center vocally supported our case and also saw we went to the same college.  Just finding out the basic information helps to make those connections.  She ended up ‑‑ we didn't expect her to respond but she ended up responding quickly once we sent her the press release and was interested.  She did a whole in‑depth feature/coverage.  Not so much focused on the litigation as the broader issue.  She reviewed hundreds of hours of video footage of the classroom.  Of course, it is something we would have loved to do ourselves but don't have the resources and time to do.  Having the kind of resource that reporters can bring to the work is really important.  I think just taking the extra effort to make ‑‑ kind of tailor it to people you think might be interested in reporting I think can be really effective.

So that's kind of the Georgia case.  Alice I think had some thoughts to share.

ALICE ABROKWA:  Hopefully folks can hear me.  I would add on to that one piece of working with the media is not just thinking about what you can gain from working with the media and how it can advance your case but also thinking careful fully how it impacts clients both from ethical perspective walking your client through what happens when they participate in press having them think through the privacy implications of that and whether or not they could still remain anonymous in some space.

I work at a center for children's civil rights.  Normally it means that all of the children are anonymous in litigation.  If a parent wants to be part of a press strategy you have to walk that family through a decision of, Now it feels really good to be a voice of this.  Will you still feel good about that choice five years into the litigation, ten years into the future?  It's a decision that every family has to make for themselves.

I wonder myself if I would have the courage to take to be a named plaintiff and publicly naming what my own experience has been in litigation that could be going on for years.  So it's worth talking through your client's perspectives on that and making sure that you set their expectations appropriately and that you do what you can within the litigation to protect their privacies as much as possible.

I did want to just add that note there.

I think we probably have five‑ish minutes to see if people have reactions or thoughts that they want to share from their own experiences?

>> So first of all I want to thank Lydia for all you shared with us.  I think it was great having a spokesperson as you point out a lot of people are anonymous in this process.  It is wonderful to hear you talk that way.

I do ADA enforcement.  I am limited that way because I work at the U.S. attorney's office.  An issue I bumped into I know there is a lot of systemic issues out there but I think it is an IDEA issue.  I wasn't sure if there was work being done in that area; that's transitioning.  When students are going from secondary school and in most states I think it is around age 21 or 22 and going into their adult life, I have just seen an utter lack of transition planning going on.  I didn't know if there was work going on in that space?  Obviously, if someone doesn't have a good plan for after school, they are at risk for incarceration. 

SHIRA WAKSCHLAG:  I don't know particularly of litigation at least right now in that area.  I do know that certainly our policy counterparts/offices work on that issue, absolutely.  Especially in the IDD community it is a major issue.  I think there is definitely work going on in the policy arena.  It is possible that there is litigation I am just not aware of it.  We are not specifically involved in that.  I do think it could be approached.   

LYDIA X.Z. BROWN:  This is Lydia.  I would say one thing I have seen with individual clients is that transition in the IEP process ‑‑ I don't remember if it starts at age 15 or earlier.

>> Fourteen.

LYDIA X.Z. BROWN:  I didn't remember that.  Because what it consisted of is a teacher goes to their school and says, do you know what you want to do when you grow up?  What kind of career do you want to have?  What kinds of things are you interested?

Okay.  Cool!  Bye!

And that's not, I think by anyone's definition an actual meaningful planning process it is an area ripe for more advocate sixty my suspicion is that there are likely two tracks of students.  The track of students who whatever reason have a disability are assumed because of class, because of their particular type of disability because of race, well, you will of course, go to college.  You need minimal support maybe accommodation on SAT.  You will go to college.  It will be fine.

A class of students for whom the assumption is, we don't really know.  You probably won't succeed.  If you are lucky you will get a job eventually.  It's not our problem.  It's not our department.

It is indicative of multiple systemic failures.

It is lacking to say the least.

MAURA KLUGMAN:  In some school systems it is institutional ‑‑ in New York City, for instance, some students and they tend to be students who would have, for instance, behavior‑related disabilities are actually put sometimes from as early as first grade kindergarten on an alternate assessment track.  If you are on alternate assessment track you will not take the exam in New York or graduate with same high school diploma.  That is sort of something that can really happen early not evening looking at transition planning.  People can be put on an alternate track.

I am certainly aware of both there and in other places a lack of transition planning.  I do think it is an issue.  I am not also sure ‑‑ looking at some of my colleagues at DRA if there is litigation now?

>> There is an active class action that has been around for a while on transition planning in the New York City Department of Education.  We work on it in prison.  There are exceptions there that exclude some of the students there from transition planning.  There is an active lawsuit.  I can also send you a paper from advocates or children in 2007, large percents are blank and others have large statements that they will live in the community without input from the parents.  I can follow up later with resources.

>> Thank you.

>> Hi, I am Amy Robertson.  I have a question largely directed to Alice.  

Thank you all for the incredibly informative panel.  It is kind of a investigation versus privacy.  I don't do ADA work.  We do class action work.  We were approached by two IDEA lawyers wanting to bring a class action for children in custody.

This is a very nerdy question.  How do we start investigating that if we have one or two clients?

It sounds in Georgia and Oregon you are able to get data to support your litigation.  We don't know how consistent with privacy considerations we can get the data to support a class action.  Alice so the question is, essentially, if you are considering investigating special education denials for institutionalized or detained how do you go about getting that information you need?

The P&A I would like to imagine you can walk into an institution and demand documents and stop people in their tracks.  I have been told it is not that dramatic as the access authority.  Sometimes you end up litigating the access police.  It is something I would try as a go‑to.  I don't know if folks have other ideas.

SHIRA WAKSCHLAG:  I was going to mention too that the Georgia case was also partnered with P&A.  So that was a lot of the individual client access on the ground.  And data.  Having partnerships for investigations you don't have the time, resources, et cetera to do are totally vital for that kind of.

ALICE ABROKWA:  Sometimes the lack of data is part of your claim.  Oregon is not tracking shortened school days because they don't think they need to do anything about it that is a piece of how they know we know we need to ensure FAPE.

MAURA KLUGMAN:  You can provide public active record request.  You may or may not find them useful.  You can always litigate the getting information piece in any of this.

Then it can be difficult but often when you are actually then looking at plaintiffs talking to parents and getting record releases and things of that nature, even if it might not be somebody who you would name as plaintiff to have an expert look at it or something similar that could be ‑‑ I think that that information gathering is a hard building block of cases. 

LYDIA X.Z. BROWN:  Going off what Maura said, sometimes an answer not instead of may not be litigation but community organizing.  It may be that communities themselves are already collecting the data ‑‑ as much as we can, depending on what the issue is.  It might be another source to go to rather than institution holding the data and perpetrating ‑‑ I can't speak English today ‑‑ perpetrating the harm.

>> Thank you all.

SHIRA WAKSCHLAG:  I think we are all happy to stay and answer but in case others have to go.  It is past the time.  I just wanted to let you know if you have to be somewhere.  We are happy to stay for other questions of the Alice we will stick around.  Thank you all.

SHIRA WAKSCHLAG:  Thank you.

[Applause]

