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MICHAL SHINNAR:  I am going to start right now.  All right.

Good afternoon, everybody ‑  ‑   is the microphone on?

Great.

Good afternoon, welcome.  This session is Undue Burdens under Title I of the ADA my name is Michal Shinnar.  I do plaintiff's side labor and employment litigation with a heavy focus on disability discriminates.

I think there is about 25 to 30 people in the room right now.

How many people do tight I of the ADA?

I would say 10 or so possibly.  A small handful.

For starters, I will say that often, in my employment experience the first thing I hear from a client, potential client, Well, they told me it would be an undue burden and totally unreasonable.

You then speak to the employer in some capacity and take the same position of, I don't want to do it.  It must be ‑  ‑   it must be an undue burden.  If something is required of me that I was not planning on budgeting for is an undue burden.

Well, not the case law but the way the Courts come out on what is and is not an undue burden can be to our client's advantages and sometimes areas where we see individuals with disabilities suffer because the law doesn't recognize what they want as something that is a reasonable burden or an appropriate burden.

So let's start with the text of the statute itself.  So as a refresher, part of the definition to discriminate against someone against a qualified individual with a disability, part of the definition is not making reasonable accommodations to known physical/mental limitations of otherwise qualified individual with disability who is applicant or employee unless accommodation would pose undue hardship of company or entity.  Section 2112 (b)(5).

Section 42 S.C.211.10 (b) provides forty factors to look at when talking about what might constitute an undue burden.  So the first one is the nature and the cost of the accommodation.

Two is the overall financial resources of facility in providing the reasonable accommodation, which includes a number of people at facility, unfacto expenses impact on operation of the facility.

Secondly as factor overall resources of entity as a whole.  If you are talking about an employer that has multiple locations or sites, they both fact or in what might be reasonable or undue burden on a small coffee shop will be different than analysis of Starbucks even if they have identical staffing numbers or gross sales, expenses, et cetera.

Four, type of operation/operations of the covered entity.

Now, there is an exception for anyone who does federal sector employment.  The federal sector does not recognize the difference between the individual entity and the overall larger entity.  Going back a step in Starbucks or a larger store there is a bit of analysis of that local store versus the entire chain or entire larger company as an element that can be an undue burden.

The federal sector does not recognize that distinction.  It is clear the analysis is only for the operation of the entire agency.  If you are talking to someone who is a tiny out post of the Department of Defense, the analysis is not the budget operations all of the factors it is the operating budget and staff and personnel of the United States Department of Defense.

Obviously, that creates a lot more coverage for individuals with disabilities.  We will talk more later about how sometimes it can play out and not.

The regulations promulgated by the EEOC add additional factors that are not found in the statute.

One important one the EEOC said in addition you can factor in the ability of other employees to perform their duties.

Also, the EEOC the regulations 29 CFR 1630.2.  The guidance which gets less defense and usual rule of thumb if it is great for employees they are less likely to recognize the EEOC has authority to provide guidance.  If the EEOC doesn't give it to you, you might be in a tougher position for arguing current.

The EEOC's guidance says impact on the the l the morale of other employees can create undue burden.

An important thing to look at under the statute you are looking at the impact on the employer.  The EEOC let's you take into account how the other employees look at it separate from management, budget and operations.

The EEOC guidance says it can't be based on on employees' fears or prejudices but when other employees complain that when now that if that person gets that treatment, this is how I will be impacted, that gets a decent amount of credence.

And could be problematic for employees.

On the flip side there are courts that look to the evidence of the coworkers that have no problem with accommodation and are willing to testify, I would have been happy to accommodate her.

Even if the guidance officially says, it can't be employees' fears or prejudice but employees' morale can be factored in.

Going back to the wording of the statute, we are talking about some regs say undue burden is flip side, something unreasonable, undue hardship, et cetera, et cetera.  Sometimes there are some Courts which say, These are slightly different analyze.

As practical matter something may not be a hardship but considered unreasonable by the employer.  One comes up in flagrance sensitivity cases where Courts upheld monitoring all employees' personal shampoo and request to have someone sniff each employee as they come into the office is not reasonable; that is probably an example it is not reasonable.  Not undue burden but sniffing each person and monitoring their soap would not be ‑  ‑   not reasonable but perhaps not undue burden.

As a practical matter, the analysis tends to be ‑  ‑   I wouldn't say muddied but not precise doctrine.  Sometimes facts are analyzed as undue burden and not reasonable/undue burden.  As litigation matter, I would say there is no real ‑  ‑   to properly and thoroughly prepare your case and think about the potential legal strategies and obstacles, always be looking at both.  You don't know which side the Court will fall on.  There is not a huge difference.

Advocating that your client is not asking for unreasonable or undue burden.  Counsel or EEOCs will pick on one or the other and sometimes the Court will focus on one or the other, but they are very intertwined standards.  There are a lot of cases where it can be one or the other.  It is usually a very overlapping venn diagram they are talking about.

Bits of law about undue burdens.  Courts have held up but this is overall resources at the facility and employer.

Often employers seem to think it is in relationship to the "value" of the employee, often determined by their salary.

Hearing that an accommodation is going to cost a lot for an employee who earns what they think of as a lot for an employee who earns minimum wage.  Saying, for example, one of the early cases involved three blind employees who requested readers.  This was back in the early 80s.  So it is under the Rehabilitation Act, actually not under the ADA.

They were saying, you know, your job, you are employees who get paid not huge salaries.  You are asking for, basically, a huge percentage of your salaries to be allocated to someone to accommodate you in this workplace and that's just an undue burden.

The Nelson versus Thornburgh said, that's knot the analysis.  The analysis is the state's agency budget.

Specifically, this is a state agency that had a $300 million budget and that the cost of having readers available or a reader available at that one additional salary of somewhere in the range of 20k a year was not an undue burden compared to that budget.

This is really important.  I find it is often where the obstacle is.  Employers think about it in terms of, I pay this person this amount.  I  I wouldn't automatically triple or double their salary.  Why would I pay, basically, double the salary or 50% salary raise in order to keep this person employed?  This is an undue burden on me.

That is not the analysis under the ADA.  You can find case after case that really talks about it in terms of looking at it in terms of the overall ‑  ‑   there was a case out of Georgia involving an interpreter that would, based on the teacher taught ‑  ‑   I think it was major science.  Taught a technical field.  They needed an interpreter with special skills to be able to do interpretation so it would be more expensive than standard interpreter which the school argued more than what the teacher herself's salary.  The Court said, it is not your analysis.  Your analysis is, what is your school district's budget?  Do you have the money.

Often at these points the Courts get skeptical that the employer did their research and vetted the possible accommodations; and that just because they give a price quote, does not mean the Court finds it as a matter of fact.  Disputes about costs are questions of fact for the jury; an that's an important point to stress.  Sometimes there is a dispute at a narrow range.  Sometimes the disputes are in a huge range.  Like there was one case I saw where the plaintiffs were saying, installing something would cost in the range of about $1,000.  The defendant had a number quoted in the tens of thousand dollars like $30,000 for the same item.

I don't know where they got the number.  That is the biggest discrepancy I have seen.  I have seen employers to try to overinflate costs or come up with things where I don't know how they get there.

Sometimes as a plaintiff's lawyer you are not in the business of construction or if there is an issue with a historic building, I don't always know what a contractor is going to cost if I hire something like fix my back stairs, but there is always reason to be skeptical that they are not actively trying to find the best deal and appropriate amount to accommodate the client, but they are happy to say, This is going to be a huge amount.  There is no way we can shoulder this.

Where I work in Maryland, there was a recent case against Johns Hopkins.  I will say, I saw your name tag.  Were you the attorney working on this?

>> Yes.

MICHAL SHINNAR:  Joe, Espo?

>> Yes.

MICHAL SHINNAR:  Joe Espo was the attorney litigating the case of a deaf nurse who needed an interpreter.  The Court stressed the budget was not compared to the nurse's salary the number was 0.007% of the huge medical research hospital and yes, they could shoulder the cost; that would not be an undue burden.

Another important point that that case made and you see in other cases is that sometimes a defendant will say, Well, it is our reasonable entire reasonable accommodation budget.  We don't have that much money in reasonable accommodation budget.  We have looked into that.

That's not a defense.  If it were a defense, first of all you could allocate zero to your reasonable accommodation budget and not comply with the ADA.

The other corollary of that, which I see a fair amount, is that, again, not what the statute says but it still happens, is not just defining that facility, which is what the statute said.  It is not just your Starbucks or your specific hospital.  It's the whole hospital.  It's an arbitrary subunit.  So that subdivision of a subdivision doesn't have a budget for that and not the organization's budget.

Often, this happens when reasonable accommodation process are processed at soup various level and say, "I need X".  Then they will say, We don't have that in the budget.  It must be unreasonable.  Where will I find that to make the restrooms accessible?

It is not the analysis of undue burden.  It can take a lot of educating of the other side to explain, you know, you can talk to someone above you.  You can talk above, but it is your entire organization you have to look at, not your subdivision.

Now, that also means for a very small employer, some things can rise to the undue burden level.  There have been cases against small non‑  profits where the Court says, it's an issue of the facts.  It is an issue of the budget and what the accommodation needs are it may raise to undue burden.  Classic things that are found to be financial undue burden are ones that really have a fair amount of sticker shock.

There was a case where an employee worked as a civilian for the United States Army.  It was a Court not in the federal sector process.  It went up to the eighth Circuit.  He was deploying across the middle east he needed for the United States Army to build hospitals in a number of locations to treat his condition; that was including Saudi Arabia and I think Afghanistan as well.  The Court said, it is an undue financial burden.

Most cases don't rise to that level.  I did once have someone contact me with that exact scenario.  That is the eighth circuit case here with four facilities with advanced heart treatment that you would need to build be able to travel to different locations.

>> I have heard the issue and it's parts of the funding process for a federal agency that the individual place, small office, has to pay for the accommodation for their employees.  For that small unit, it might be a lot to buy a magnification screen or something like that and then they have to decide between ‑  ‑   they are sitting between can if I do that I will not be able to buy medical equipment for the testing we are doing or something like that.

MICHAL SHINNAR:  Yeah.  It is a real practical concern.

What Nancy is talking about is, you know, even though the law is much clearer on the federal sector than in the private sector about what your budget analysis is based on, as a practical matter, some federal employers have the budget approved by the local manager.

So if someone goes and says "I need X" and are told, "it isn't in the budget" they don't know if they have the authority to ask for more or do calculations or say I was going to hire someone else with the budget and they say, No.

Wouldn't something else work?  You need a specific chair.  We have a chair that seems better.  Can't you just use that?

This results in people not getting their accommodations.  There are some agencies that don't do that but there are a number of agencies that do.  It's a problem.  It results in people being denied accommodations.  It results in actual litigation and is an issue that could be solved more easily by either having centralized budget and training management if you have a budgetary restriction come to us.

If you call it implicit bias matter they will think it is taking out of their funds for their projects you will have people who are more hesitant to spend it; that's a problem.  I have tried to discuss it as part of settlement negotiations.  Sometimes it gets there even more often than not it doesn't and there will be the next person with the same issue.

It's also, you know, an issue in the private sector.  While they have more of a defensive relationship between their facility and larger organization, they are still often hesitancy to say, Why are we spending money on this?  Do we really have the budget?

>> It sets the employee against the people with the disability.  I was going to fly four people to go to a conference and now this one person's accommodation spends the money and the employees get mad and sets an employee against employee situation which should never happen but it is what they do.

MICHAL SHINNAR:  I agree.

Management handles it and accepts, Absolutely not.  That is what we do here.  There's a law.  Stop complaining.

There is management that will let resentment fester or find other ways to retaliate against employees because we gave you so much by accommodating you why do you think you should have professional advancement opportunities or be included?

So there can be a lot of issues that stem from management refusing to or resenting accommodation.  Question over here?

>> Yeah, same analysis go into social functions on a job?  Let's say employer has an outing for staff at a place that may not be accessible.  What's your take on that?

MICHAL SHINNAR:  Sure.  There are two steps to the analysis.

One is, you have to qualified individual with a disability is one that can perform essential functions of their job with or without accommodation.  So if someone is a qualified individual, you know, you have to accommodate them as soon as accommodation is reasonable and not undue hardship.

Separately, an employer can't deny an employee the sort of benefits, terms, conditions of employment that they provide to other people, which is separate than an essential functions analysis.

So in your example, we are going to go to, you know, whatever after‑  work event or you know have internal event, it may not be an essential function to that person's job to go to movie night with the coworkers, but separately you can't be denying people their right to be an equal employee in the workplace, regardless of whether that event that they want to participate in or training and so on is an essential function of their job.

>> In example you gave how do you know if it is the movie theater or employer discriminating.

MICHAL SHINNAR:  A movie theater that is not accessible has its own ADA obligations.

>> What do you do if you represent the employee who can't go ‑  ‑   the employer wants to go to the movie theater as an after‑  work fun time, and the movie theater is not accessible, would you sue both of them?  One of them?

MICHAL SHINNAR:  I would say just based on those facts they have stronger case against movie theater as to why is this theater not accessible?

You are also wondering ‑  ‑   did they approach the employer and the employer said, No, we will not accommodate you.  There is always the damages question.

>> Isn't the accommodation to find movie theater that is accessible.

MICHAL SHINNAR:  Or have pizza instead of movies whatever to make it accessible.

My only thought is the employer not willing to do that there are probably several issues going on.

[Laughter]

There are limited damages but employers who don't do reasonable things are engaging in a bunch of behaviors.  I have had plenty of people come into my office and they have the tip of the iceberg of what happened and you go through with them.

Yeah, that's not accessible.  They tell me I should take I am not allowed to go to all of the meetings in person.  I never get to network and things like that.

It's not just the one thing that is going on but it's a whole slew of, Why do we not have to accommodate you.

>> In the case of interactive process, where is the burden?  If there is no interactive process, is the employer libel?  

MICHAL SHINNAR:  The answer is, both sides have obligation to engage in the interactive process.

I know that as a practical matter, if there is a case where know interactive process or viable accommodation say the person who performed the essential functions of the job and so on sometimes someone spearheads to take on that case but where does it get you at the end of the day as a case?

Usually if I bring a case for failure to engage, there is a full picture of the problem.  We could have gotten somewhere.  Here are all of the things you could have done. 

Often the person says, Well, they said, No.  I didn't know I had additional rights.  I didn't know that they could modify this for me or provide assistance.  I assumed I was out of luck.

That's where, I think, the obligation on the employer to engage on that is really available.  There is really great and strong language from a number of courts really emphasizing that and really saying, you have an obligation you don't get to fire people and say, you don't get ‑  ‑   nobody would have the ability to say, you know, we could have ‑  ‑   um ‑  ‑   employees can just fire people and say, How were we supposed to know there was something we could do?

>> Actually, the employer, especially a small one, may not think there is any accommodation that is feasible.  If they don't check with job accommodations network, ADA centers, I think they would still be bad employers for not checking the things that they should have checked for.

MICHAL SHINNAR:  Yeah.  Absolutely.

I think also in cases where an employer sums there is no interactive process to engage in there is stereotype of the individual not being a valuable member of the workforce.  Those are all things to explore as well because you may not know specifically what the need is or what the solution is but you can try to figure out with the employee how they can have effective accommodations?  What could we do?

You know, in some cases, depending on the employee and depending on their sort of sophistication level, willingness to stand up, all of the things you can have people more or less equipped, some individuals with disabilities I have represented, when they come to me they are great advocates for themselves and burnt out the interactive process and are not getting anywhere.

Some people they are very junior employees and are not familiar with the systems and things and the interactive process is so crucial for them, but they don't know where to start.  Sometimes it's the employer or sometimes it's the employees.

>> I haven't tried a case in ages I may be confusing laws and forgetting things.  I seem to think there has to be adverse employment action for your entitlement to bring a lawsuit.

I am thinking in the case of an outing at a movie theater that is not accessible, does that get you there yet?  I mean, what can you do about that?

MICHAL SHINNAR:  A failure to accommodate is an adverse action.  It doesn't have to be a separate action firing, demotion or failure to hire.

>> I was just going to say, I agree with you.  There was recently, I think it was a 10th Circuit case that held you do need to have an adverse action, there could be some failures to accommodate that don't rise to an adverse action.  I disagree with that decision.  We are in the seventh Circuit there is great language saying what you are saying but I think there is a little bit of conflict in the courts. 

MICHAL SHINNAR:  There is the issue they are not entitled to the accommodation of their choice it just has to be effective accommodation.  I would say that it would be ‑  ‑   that case of one‑  time movie outing, I think it would be a very fact‑  specific inquiry.  Whether you would want to take it on as a matter to pursue, the same way that someone can be denied two hours of over‑  time pay.  It might be wrong but you may not want to litigate it.  Again, if it's ‑  ‑   I think the barriers to networking and being able to socialize with your colleagues and being able to be part of your workforce generally are sometimes things I find not really considered by an employer.  The example of my client ‑  ‑   well, you can attend the meetings from the conference call.

Then I don't get to meet anyone I am collaborating with.  I don't get to network in the department.  Nobody knows me as a contributor.  I am just a name on the paper.  The employer was not sympathetic to that.  I have seen that come up in a number of cases that was she at the meetings technically?  Was it materially different to her in a way that the employer refused to see?  Absolutely.

There is one area that comes up a fair amount in terms of the out‑  of pocket financial costs.  Going back to out‑  of‑  pocket financial costs I will say a lot of technology has gotten cheaper since the Rehabilitation Act passed.

Sometimes you will find law about certain things we take for granted as reasonable.  Certain screen readers.  One case said with a price quote in the 80s for $10,000 for an eReader which are so much cheaper now.

Keep in mind how fast technology is changing and how the costs of things will be case specific.  Often your client has a lot of information about that.  The holding of the case is more properly expressed $12 million was undue burden not anything having to do with an eReader itself.

There are also what we call operational and new burdens.  This is the area where unlike the costs, I think that the case law is far more mixed and not as ideal for employees who often need accommodations involving shift hours, changing shift, reduced hours, parttime work.  Things that courts might find things may be operational undue burden there is where EEOC's guidance can really come into play.

First of all, there is plenty of good case law saying, you know, an employee who has to, say, work a different shift.  They have to start late because of medication side effects or want to start early and end early because of whatever medical‑  related needs or perhaps traveling during the dark is something that is not an undue burden, it is something that can easily be worked around and the place of employment is not an undue burden.

Also, the case of whether someone can work part‑  time or not.  Working part‑  time would be a very fact‑  specific inquiry as to whether it is an undue burden on the employer, and that certain case law is certainly out there, but there are plenty of Courts that came out with the opposite position, especially when looking at, you know, how other employees are functioning.

For example, in a recent fifth circuit case, the employee wanted to work an eight‑  hour day and the police officers or some other law enforcement officers worked a 12‑  hour shift.  Part of the analysis was, they are doing it differently than anyone else, it can be an undue burden.  You sometimes see it coming up like scheduled shifts in the hospital, it's not just do you come to your desk from 9 to 5 or 9 to 3.  We need someone on shift all of the time.  Will you require someone else to work a 16‑  hour shift so you can work an 8‑  hour shift.  It's not in terms of the labor cost, per se, the impact of other employees, ability to get staffing to cover, et cetera.

I think that courts tend to be in some ways more differential to the perspective of what would be undue burden and are far more willing to say, Yes, this will cause a morale problem or not equitable for the other employees to have differences in hours worked.  I think it's on paper it makes sense but as a practical matter, when so many individuals with disabilities just want a slightly different schedule or some kind of modification in that regard, I think it is a difficult area of law.  It is one where in order to sort of overcome that you have to be really fact‑  specific in terms of, How does this job get done?  Who else will be impacted by it?  Who else ‑  ‑   how is the ‑  ‑   is it going to be ‑  ‑   are the employers' requirement actually based on some type of business need or is it something that can be a little bit more flexible?

I think also a problem there is that there are certain parts of more white collar workforce where flexible hours can be more accommodated because of the nature of the work.

Well, in a more blue collar workforce the shifts matter more.  We can't ignore the fact that there are a lot of people; that excludes a lot of workforce from needing alternate start times, wanting some kind of modification and it is an area where the courts are more willing to ‑  ‑  

>> ‑  ‑   it is the same that's as you are getting all of this other stuff when we could have sent four people to the conference.  It seems equivalent.  It is still an accommodation.  The person is not getting special treatment.  They are getting legally‑  required treatment.

My question is, because it is the employer's burden to show it is an undue inconvenience, I guess, how often do Courts require the employer to have tried before declaring it is an undue burden particularly, when the employer are relying on assumptions about how other ploys will or will not act.  If they say we absolutely cannot find somebody to work a split shift or it will discourage everybody so tremendously.  How often ‑  ‑   they are assumptions about other people will feel.  How often are they required to try to implement and it prove they could not find somebody to cover the shift?

MICHAL SHINNAR:  I would say it depends.  Generally trials are not required when there is some kind of out‑  of‑  pocket equipment expense.  I have seen a published decision.  I have seen in my work where it is ‑  ‑   you know, the argument, let's give a trial period.  You are not sure this will work.  What would be the big deal if we switch the schedule this way or, you know, let the person work it telework or whatnot for a period of time as being something that can be compelling.

In terms of ‑  ‑   your question kind of touches on the reasonable accommodation request which employees are mindful of.

Some Courts will say, You have given it.  It will be a high burden to show that you can rescind it.  Now in other Courts, say, there was a recent published decision Virginia or West Virginia somewhere in the Fourth Circuit basically saying, you know, we are not going to penalize the employer for trying and then realizing that it didn't work.  If the accommodation itself was not one they were legally obligated to do, we are not going to hold it as a legally‑  required ADA accommodation.

I think that that sort of tug and pull, sometimes where the employer is skeptical.  If I commit to this will I be fully committed not a trial period where I need to prove I can do for a couple weeks and I could do it is going forward?

I think in some of the morale cases, like, in one case that talked about effect on coworkers.  The Court was, like, listen, we will not say something reasonable like "employee grumbling".

There are ways to distinguish employees grumbling and they have to do more.  You work eight hours and someone else has to work 16.  Some new person ‑  ‑   we have to figure out someone who can work an extra half shift.  The more you can push towards distinguishing that as being what the regs say it is improper.  Fears, prejudices, et cetera, and employee grumbling, it's not your client's problem that other people are either prejudice or doing their best, you know, unpleasant people.  That is why you see, we require all of our employees.  It is undue burden.  That often will carry at the end of the day.  It is a problematic area.  There are types of jobs where it is easy to find someone to cover additional shifts or one person leaving early is not really going to be a problem, even if the employer makes it out to be.

I think, you know, the ones that are the case is more expelling things that involve some kind of health or safety security, you know, the corrections officer shift has to be, you know, back‑  to‑  back shifts of 12 hours.  Having nurses on site at the hospital.  Has to be a regular basis but.  There is a lot of bad case law or not what I would like to see for someone you can see reasonably accommodated but it is how they operate their business and who else might be implicated you end up with people be denied accommodations.

The ‑  ‑   another really great case that is on this point is a case of Butka versus JCPenney in the Northern District of Ohio.

In this case, the employee wanted a reduced hour and denied on undue burden.  The Court ‑  ‑   it caused other employees to work harder if they give accommodation.  Then you fired her and didn't replace her for six months.  Can you please explain why it would be an undue burden to have a long‑  term employee working slightly reduced hours but you had everyone working much harder as a result of firing her and not being able to replace her.

I think, you know, in compared to what is important.  You know what?  Employers deal with turnover all of the time.  Most businesses have people, you know, that quit or leave for other work or are fired at some point and they don't go under every time it happens.

You know, they are probably even potential comparators to point to this business survived when we had so and so leave or here is how we made due.

The other area I think it can get a little bit mixed the EEOC actually brought this.  Someone could not sit at a stool.  I don't understand the resistance to somebody sitting down at jobs that are sedentary.  You see it all of the time.

This employ was a Rite Aid, a pharmacy store when there were not people online you were to be organized and stocking the shelves which she couldn't physically do.

Usually it would be analyzed as an essential functions.  Could the employee stock shelves or not?  Maybe she can or can't.  The Court saw it as undue burden people have to stock the shelves even more while she sitses there.  It would be undue you burden on them.  Where this person could have had a better argument is, How can we give her accommodations to perform essential function of stocking selves as opposed to where she ended up which was firing losing on summary judgment on what she requests was undue burden.  Maybe she could not stock shelves.  It just wasn't how the case was addressed.

When you are talking about not wanting to do something being an undue burden on colleagues it is always exploring, Is that really the issue or can we find out if it is essential function?  What kind of accommodations do we need to get to the essential function.

Another way to push back the shifting of coworker.  There was a second case that involved a PA or some kind of medical tech in a physicians office.  She couldn't work nights because of her disability.  Sometimes was required to.  It causes more burden on the doctors but not on the fellow ‑  ‑   I think she might have been the only PA or tech.  So I think in terms of ‑  ‑   the Court wasn't willing to say, you know, basically, this burden is falling on the higher‑  level people who might be more willing to shoulder it as opposed to your coworkers and didn't let the doctor say, This is too much burden on me to work extra as the doctor running the practice.  I think it is a valuable area to push back.  It was a small ‑  ‑   my understanding of it, from the published case was that it was a small medical practice not a huge hospital where, you know, part of being management is you get to reap what you earn.  Saying the fact that a doctor would have to work a few extra hours because his tech wasn't there just wasn't going to fall into the realm of the operational undue burden.

Then again, you will see cases where the Court is willing to say, you know, one case was out of the District of Puerto Rico.  Well, if it reaches the level of "chaotic personnel problems" it is undue burden.  Again, it pushes back to you you have a disability who has the unfortunate situation of working with unpleasant people.  And you are not the non‑  disabled person who has the ability to work with pleasant people.

When it correlates to hostile work analysis if it if employer is on notice and fails to take corrective action, if you are talking about any other situation, it is more of a problem for the employer.  The way some of these cases are analyzed, it almost sounds like it is an out for the employer.

What was I supposed to do with all of the employees who is, you know, so unpleasant to the other employer with the disability.  Well, yeah, all of my employees are so sexist, what do I do about it?  That's not how we treat discrimination law.  I think it's not ‑  ‑   I have never seen it addressed as an analog of fair standards are you unnoticed?  Do you take corrective action.  I think it really isn't an analog of why are are we letting employers getting away with more just because their employees are part of the problem?

>> I have a question.  I thought it was undue financial or administrative burden.  When an employee complains it can't be financial.  I thought administrative meant extra paperwork and all of that.  How does an employee?  Where does it fit in?  It's not financial.

MICHAL SHINNAR:  You can thank EEOC who added regulations and allowed employers to factor in the experience of the other employees; that's not in the statute.  I have never ‑  ‑   I haven't seen an article about that sort of regulatory history.

>> Would you consider the employees complaining, would you consider it financial or administrative?

MICHAL SHINNAR:  It falls under the category as the regs see it as under administrative how you operate your business.  EEOC is willing to look at the impact of the other employees of how they do their job.  I think that, you know, not only somewhere the Courts looked at that but they are really willing to give, to a certain degree, grewsing a fair degree of leeway.  Not just, Oh, that person will have to work ‑  ‑   either have to have someone work longer shift or hire second employee or just the employees who are complaining about certain things can get a bit of leeway.  It's not something in the statute but it was put into the regs and EEOC guidance and it is something the case law picks up on and considered in the category of administrative/operational burdens.  Can you still run your business the way you want to?  There was also ‑  ‑   does that answer your question?  I don't think it is a great thing.

>> Is it undue financial administrative, undue burden or undue financial hardship which of the three is it?

MICHAL SHINNAR:  Undue hardship has a number of elements including that it can be financial, can be operational and the combination will have to thereof.

If you are talking about having to hire additional people, they could make the argument that it is a financial burden.

>> That one I get.

MICHAL SHINNAR:  A lot of it comes down to operational.  We have to manage more people.  We don't have the shifts running as smoothly, we want to ‑  ‑   you either work morning or night shift not having someone who works a certain bit.

I think it is a problematic area that really disadvantages individuals with disabilities just because the employer has a sort of rigid sense of how this place should run.  It places more burdens in other areas of reasonable accommodation law.

It is really interesting because the financial terms are generally outstanding and some of the operational ones where we get more leeway.  We have a doctrine, you know, where paying twice your employee's salary to accommodate them is your large institution that can shoulder that kind of budget is not an undue hardship defense.  But my employees complain they may have to work an hour extra later can be.

So it is not really a lot of parody between those two things. 

>> As a practical matter, do you find that the undue financial burden defense that an employer raises ever actually works?

MICHAL SHINNAR:  The answer is, People have succeeded with it when talking about something very expensive for a small employer. 

>> Small employers don't need to worry about it.  Right?

MICHAL SHINNAR:  One case got a small non‑  profit it was 15.  It is a small entity.  It is a non‑  profit institution.  It was not a large budget.

By and large, I would say that, you know, I am often dealing with the arguments about it knowing that they are wrong on the case law because the common perception is that in some way it relateses to the employee's salary in some way proportional we can budget a lot to accommodate the Vice President but not to accommodate the janitor because of the difference in their "value" to the organization.

That's not the case law but it's ‑  ‑   even though it's not the case law it doesn't mean people are not being denied accommodations all of the time because of that perception.

>> The reason I ask is because I don't do tight EI work but I do a lot of Title III work.  Every time somebody asks for an accommodation they think the burden is undue.

MICHAL SHINNAR:  Oh, sure extra.

>> In Title III it is defined substituted undue burden expense.  They just substituted adjectives.  They don't define the line between the two.  A reg says 2% of gross revenue undue burden essentially as a matter of law.

Would it be helpful in Title I calculations where the DOJ would give presumptive guidance as to when the burden is undue?

[Laughter]

>> Not with the current crowd now.

[Laughter]

MICHAL SHINNAR:  I would say, I can't imagine that the regulations would come up with a standard that would be more generous than the already good case law on the books that is proportional to the budget.  I worry it would end up limiting it more.

I think the most valuable thing is just pointing to ‑  ‑   it's not a question of, you know, like John janitor in subdivision A1C.  It is your budget.  You are a large corporation and you can provide this.  You do have the budget overall.  I think the flexible fact‑  specific analysis is helpful.  I don't do any Title III work.  On the Title I side I think that it's good.

I do wish there was sort of a ‑  ‑   the way there is quick FSLA guidance thing, just a quick poster sent to every HR department.  It's your whole budget, stupid!  Or something like that.

[Laughter]

Something they could look at or ‑  ‑   yes?

>> You probably have no time to answer this this is why I am asking it right now probably.

[Laughter]

How, as a matter of course as plaintiff's counsel, how do you handle joint employment situations and undue burden?

The way I am asking it is how do you plan your case so if your joint employment theory falls apart, you have covered all of your bases in discovery, you are making out a case appropriately for undue burden at microlevel and macro level, if you are following what I am saying, if I need to clarify it let me know.

MICHAL SHINNAR:  So you are saying you will not have a joint employer are you dealing with just the firstline entity your client has a contract with or larger employer?

>> Well, if the theory is one of joint employment, you are seeking discovery on the resources of multiple entities and your theory of undue burden is recommended to extend throughout all three of those entities or whatever your joint employment theory is as a single employer; is that correct?

MICHAL SHINNAR:  So it's always going ‑  ‑   I have dealt with it very limited in the practical sense.

I think what a lot of it comes down to is what kind of accommodation are you talking about?  What is the physical relationship side of where people are working and such.  Is your client going into the big employer's office every day to perform this work?  Are they somehow tied?  The accommodation is to both sides. 

The case settled but it was a case of physical access to the building.  It was a joint employer issue.  The subemployer was, we don't own the building.  We will write letters to them but it is "big employer's" problem to put push pads in.  How are we supposed to do that?  We have a contract for IT services or something like that.  "big employer" was, like, We don't employer the client.

You look at it as, Why is your building not accessible.

The change to the building could only be done by the one with control over the building.

When you deal with accommodation and it falls both ways I think it is fact‑  specific as to who will shoulder that.

>> That's interesting because it is a merits' based argument whether there is joint employment or not and not whether there is undue burden or not.

MICHAL SHINNAR:  Right.

>> You can't put the cart before the horse.  You have to establish joint employment in order to then theorize in the right way about undue burden; is that what I am hearing you say.

MICHAL SHINNAR:  I want to think about that question more.  Great question.

>> I was going to maybe dovetail off of that, even if you establish joint employment, the issue of burden ‑  ‑   it's not like you open the pool of resources for both employers you look at who has responsibility over that specific aspect of the accommodation you are requesting.

I think it would be an important one.  They will be something like an ASL interpreter.  It could be done by anyone.

>> If you are a smaller entity that could not pay for an ASL interpreter and have joint employment ‑  ‑  

MICHAL SHINNAR:  Also, who are they working with when they need it?  Are they talking to the big company?  There is a lot of what I would want to think about in a fact‑  specific way.  I think we are out of time.

>> Saved by the bell.

[Laughter]

MICHAL SHINNAR:  I think the joint employer question is very good one.

[Applause]  
