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>> STEPHANIE BERGER:  Looks like it's 3:00 I'll give it a few more minutes so people can make their way in.

I'll give it two more minutes we'll get started.

Okay everyone let's go ahead get started.

So I'm glad to be here today to speak with you all about something that is very important priority not just for the Department of Justice but for the Federal government over all right now.

Which is the opioid epidemic our specific area where we are doing work is opioid use disorders with the Americans with Disabilities Act eliminating the discriminatory barriers to treatment and recovery.

So just as a little overview of what we'll talk about today, I'm going to cover what the Department of Justice's response to the opioid epidemic is and then we will talk about an overview of the Americans with Disabilities Act and in particular focusing on the ADA's applicability to people with substance use disorders and opioid use disorders.   And at the very end we'll just briefly cover information about where individuals can file complaints if they're experiencing discrimination in this area.

So first I want to cover some of the alphabet soup we'll be using during this presentation.   And I'm sure that many of you are familiar with at least some of these acronyms but you may not be as familiar with the ones at the end.   Of course the ADA is the Americans with Disabilities Act.

DOJ, Department of Justice.

Then OUD, is opioid use disorder which will be the primary focus of this presentation SUD you may have heard used before, that's a reference to substance use disorder.   And then, MAT or MAT is medication assisted treatment which refers to treatment for opioid use disorder that combines the use of medications such as methadone, beprenorphine with counseling and behavioral therapies.

So when it comes to DOJ's response to the opioid epidemic we really have a three‑ pronged approach.

And that is prevention, enforcement and treatment.   So much of DOJ's efforts are focused on sort of the prevention and the enforcement aspects.   So you probably have heard a lot in the news about both criminal and civil prosecutions that have gone on.

Trying to shut down some of the bad actors, some of the pill mills other things that you hear about, that are causing problems with there being so much opioid abuse in the country.   What you may not have heard as much about is the treatment aspect of this spectrum.

And specifically, the way that the ADA can play a role in that.   So disabilities right section is focused on this treatment end of the spectrum.   In eliminating discriminatory barriers to treatment, for people who are in recovery, from opioid use disorder and who are not currently illegally engaging in drug use.

So just to make this a little bit interactive, raise your hand if in the last couple of years, you've heard anything about people who are in recovery or treatment from opioid use disorder.

All right.   So that's just about everybody in the room.

Now raise your hand in the context of those stories in the news or stories you've heard from other people you've heard anyone with who is in recovery or treatment being referred to as a person with a disability or, having any sort of protections under the Americans with Disabilities Act?

Okay.

So, some hands which is great.   That means we're starting to do our job in spreading the word not as many hands that's because when people hear about this, in the news, they hear about this epidemic and these issues.   Even when individuals are dealing with drug use or opioid use disorder themselves their first inclination is not to think am I an individual facing discrimination under a Federal law?  How can I get my basic needs met and access to treatment?  How can I make sure my family is Okay.

Things like that.

So in an effort to make sure people are aware there are protections under the Federal law, we are using our tools under the ADA to make sure that people are not facing unnecessary discrimination in their recovery.

And so those tools are outreach, which is, like what I'm here doing today making sure that we spread the word about availability of the ADA as a potential remedy, technical assistance which is, spreading our information that we have about the ADA, hopefully all of you have been to the ADA.gov at some point?  It's a great resource for information about protections for individuals with disabilities under the Federal law.

We also have a 1‑ 800 number I'll put the information for both of those at the end of this power point.

But those are some great resources.

We also have enforcement under the ADA.

And so that is, conducting investigations into complaints we receive, and it is hopefully resolving those either informally or through settlements if necessary, entering into litigation.

And then we have our partnership with the U.S. Attorney's Offices nationwide.   So across the country, we have attorneys, in their local communities who are also doing this same work this outreach and also, doing investigations and bringing cases to vindicate the rights of individuals with disabilities.

So now we've talked about what our role is in this area let's get a little more into the specifics how the ADA applies in this context.

This presentation is one we give to both audiences sophisticated in their knowledge about the rights of people with disabilities an yourself and to people have more basic knowledge some of this may seem like stuff you know basic.   We want to make sure we lay a foundation why opioid disorder is considered a disability.   As you know the ADA prohibits discrimination on the basis of disability and employment, state and local government and public accommodations.

And when it comes to the definition of disability, it is a physical or mental impairment, that instantly limits one or more major life activities.   A record or past history of such impairment or it could be being regarded as having a disability.

So opioid use disorder which can be a mouthful I'll try to say OUD instead is an impairment under the ADA.   So individuals who have OUD that substantially limits one or more of their major life activities, are generally considered to be disabled under the ADA.

Now, title II and III of the ADA specifically include drug addiction in their definition of the physical mental impairment.   Obviously an individual who is addicted to opioids, has drug addiction and would therefore explicitly be covered.   Title I doesn't but the EEOC has interpreted it as being included in title I as well.   Note this is all subject to an important exclusion regarding the current illegal use of drugs we'll discuss that in more detail in a moment.

Major life activities can include caring for one self, learning concentrating, thinking, communicating, working and the operation of major bodily functions, including neurological and brain functions.   And so as you can imagine, opioid when someone has prolonged use of the opioids, it actually alters their brain chemistry in all sorts of different ways.   That would certainly be something that would effect their neurological and brain functions.   When it comes to major life activities some court haves held social interactions and parenting can be considered major life activities all those things that you can imagine in many most cases would be effected by opioid abuse.

Another aspect of the definition of the disability is that a person must be qualified.

And so what that means is with or without reasonable modifications, the individual must meet essential eligibility requirements for the employment the receipt of services or the participation in programs.

Now, where this comes into play in OUD context is sometimes an individual may not be qualified for the employment or the receipt of services.   Not because of their OUD specifically but because of something related to it.   For example, unfortunately many individuals who have OUD also have issues with the law.

So they may have a criminal conviction.   So you could imagine that there would be a program in the State or government puts on as a qualification of program they say no one who has a passed criminal conviction can participate in this program.   That would not be disability discrimination that is the person being excluded, based upon their inability to meet the criteria.

Or be qualified for the program.

Another aspect of the definition of disability is mitigating measures.

So, when you're determining whether an impairment substantially limits a major life activity you make that determination, without regard to the effects of a mitigating measure.   The biggest place where this comes up in the contexts of OUD people who are taking medication to assists in treatment.   If a person's treatment allows them to be fully functioning and you know you would not know there was ‑ ‑  there was any issue because they're on treatment everything is great.   That person is still a person who is covered by the ADA if without that treatment the major life activities would still be substantially impaired.

So now we get to sort of the big exclusion in this context.   That is that the ADA under the ADA an individual with a disability does not include an individual who is currently engaging in the illegal use of drugs when the covered entity acts on the basis of such use.   So that's a big carve out especially in this area.   You might be asking yourself well wait a second, isn't you know, when a person has drug addiction they have opioid use disorder isn't relapse something that pretty much happens there, when that person often currently be engaging this the use of illegal drugs the answer is yes.   As we'll discuss in the next slide, that can come into play under the law, and can be a little bit difficult to interpret.

So something that is important to focus on here is that an individual with disability does not include an individual who is currently engaging in the illegal use of drugs only when the covered entity asks on the basis of that use.

So you could imagine a situation in which an individual is actually currently illegally using drugs but the entity or their employer is discriminating against them for a different reason and so that individual might still actually have protections under the ADA.   That would be you know very fact specific.   Difficult to pinpoint in the exact scenario in which that would occur it is something under the law is important to note.

So then the question is, what does current illegal use of drugs mean?

And that is defined under the ADA as it will illegal use of drugs that occurred recently enough to justify or reasonable belief this a person's drug use is current or, continuing use is a real and ongoing problem.

So what does that mean?  Right that's not very specific.

Well, whether an individual's illegal drug use stopped long enough ago for the person to be protected by the ADA has been ruled by courts to be "Fact bound inquiry" so that sounds like something that you know lawyers say about everything but the key questions here are, does the illegal use of drugs remain a problem?

And how much time has paled since the individual illegally used drugs.   This is very fact specific and it is very circuit specific.   So you would want to look at the case law specific circuit in which you're operating.

Not surprisingly most courts have found an individual is disciplined or penalized for their illegal use of drugs then after the fact they start treatment, they say now I'm in treatment I'm not a current illegal drug user anymore, that is still typically found to be currently illegally using drugs because they were using the drugs whether the disciplinary action was taken.   And it is a recent enough you would, would think they would still potentially have an ongoing problem.

Even in an individual who is not illegally used drugs in several weeks or even months, several courts have found that to still be current because once again, it is still a real and ongoing problem.

However, the tenth circuit has found a few as 30 days without any illegal drug usage it could be considered longer using illegal drugs there's a quotes no formula can determine if an individual qualifies for the safe harbor for former drug users, or is currently illegally using drugs although certainly the longer an individual refrains from drug use, the more likely he or she will qualify for ADA protection.

So the next question is does the illegal use of drugs cover all opioid use, does it cover medication assisted treatment?

So no.

Illegal use of drugs does not encompass the use of drug taken under the supervision of a license the health care professional or other uses that are authorized by other Federal laws.

So this means that the ADA protects a couple different categories of individuals, who are using opioids, individuals who are prescribed opioid legitimately for the doctor to manage chronic pain and other people using medication assisted treatment because many of the ‑ ‑  at least several of the medication assisted treatments are opioids themselves.   So methadone is an opioid, Suboxone is an opioid that is treating opioid use disorder with an another opioid, which has been shown by you know, medical science to be a great way for people in recovery to recover and it is not considered to be an illegal usage of drugs.

So the other thing is there's sort of a carve out in the law or rather just an explanation which is that the ADA does protect an individual who has successfully completed a supervised drug rehabilitation program or has otherwise been rehabilitated successfully is no longer using drugs illegally.

And an individual who is participating in a supervised rehabilitation program and is no longer using drugs illegally, or, is mistakenly regarded as using drugs illegally which in fact is not.   The common thread of these scenarios in the regulations is the individual is not, illegally using drugs.

I think that the purpose of this is to highlight the importance of individuals being able to participate in rehab programs and not face disability discrimination.   The other important thing to note when it comes to ADA the health care providers have obligations to individuals who are illegally using opioids, so health care providers may not deny health or drug rehabilitation services to individuals because of their current illegal use of drugs if they're otherwise entitled to such services.   So where you would usually say you're not a person with a disability under the ADA because you're currently illegally using drugs.   Here, if an individual you know showed up at the emergency room and they were having a drug over dose problem, or situation, the institute can't say well, you know you're not a person with a disabled you're not protected under the law we don't have to treat you.   This is an important carve out to make sure that individuals who need health care are able to get such services.

So now, we've talked sort of about the foundations ever the ADA's coverage and of the opioid use disorder context let's talk about some specific cases and scenarios under each of the titles so some of these that we'll talk about are actual cases and some of them are sort of hypothetical situations.

So we'll start with title I as you know requires employers with 15 or more employees to provide qualified individuals with disability and equal opportunity to participate.

And this area there have been several EEOC settlements.

So the first one we'll talk about is EEOC versus Volvo and, in this case, an applicant alleged that Volvo made a conditional job offer to them for a laborer position this was at a production plant.   And the individual went interviewed was conditionally offered the job the employer had a post offer physical, to all potential employees that's okay under the ADA what is not okay is the applicant alleged during that examination explained that he was taking medically prescribed Suboxone for the opioid use disorder and at that point, Volvo said he reported for his first day of work and then, Volvo, informed him that it could not hire him, because of that Suboxone use.

And so EEOC made clear in the settlement failure to hire an individual with a disability solely because they're taking medication assisted treatment violates the ADA and under this consent decree, Volvo will pay $70,000 to the individual, and take a number of steps including distributing ADA policies that explains that the right for reasonable accommodation.   Amending the policy on post offer medical and drug evaluations, so basically it Volvo did not have a policy how to handle when a personal employee disclosed they were taking a medication.

And so now, they will have a policy that will explain if the individual can, explain that they have a legally prescribed reason to be taking this medication, that should not be used against them.

They will also provide ADA training including training on how the law relates to drug screening and be reporting to the EEOC in the future.

And another okay?   this context is EEOC versus Ranstad, this was a okay?   which an application who had opioid use disorder, applied to be a production laborer.   And the applicant went through an initial interview everything was great.

Then in that initial interview they were asked to take a urine test.   And the applicant then said, I just want to let you know that I'm on methadone, so that will show up in my urine I can provide you with doctor's information showing I'm taking it under the prescription of a doctor for my opioid use disorder.   The person who was going to administer the test, took the cup back and said ‑ ‑  "I'm sure we don't hire people on methadone but I will contact my supervisor." so the person wasn't allowed to take the urine tests they went home.   And they called back several times and asked liege what is the status?  Did you talk to your supervisor and it was dismissed a few times finally was told I talked with my supervisor we don't hire people, who are methadone.

So the agency obviously you know this was found to be discriminatory and it was a consent decree.   So they agreed to pay the applicant $50,000, not exclude applicants in the future if they have a positive test for a prescribed medication if there's a valid prescription, if the prescription is being used as directed, and it doesn't pose a threat to other's safety or the users safety.   The decree went one step further you don't get to make a determination this poses a direct threat you have to go through the ADA's direct analysis and figure out whether reasonable accommodations could be provided that would reduce the risk of safety to acceptable level.

So one thing we don't have a specific slide on I wanted to touch base on, before we move out of the title I context, is that, employment discrimination can also occur at potentially as a denial of a reasonable accommodation.

So, for example, a lot of individuals, who are in medication assisted treatment, may need an accommodation to their schedule, in order to be able to go to the clinic and get their dose of methadone or to go to an increased number of doctors appointments or therapy appointments, there are sometimes can be, muscle pains or other health issues that are associated with being in medication assisted treatment.   So an individual who typically need to stand on the job might need to be offered a stool, basically all the same sorts of reasonable accommodations for any other disabilities that might need to be offered.

And determining whether a particular accommodation poses any sort of undue hardship or direct threat that needs to be made on a case by case basis.

So now we move to the title II context.

So as you know, tile will II covers the activities of the State and local governments and also, requires that state and local governments provide individuals with disabilities in equal opportunity to benefit for their programs and services and activities.

So the first context where we'll talk about OUD discrimination is zoning.

So you can imagine this scenario which a city adopted enforces zoning rules that subject residential substance use disorder programs to a more burdensome approval process, than the city requires of similar entities.   So, for example, there might be a methadone clinic that wants to open up in a neighborhood, where other medical establishments might be allowed to set up shop.

And, the city says well wait a second.   We have a different zoning process for methadone clinics than we have for doctor's offices.   Or there are a lot of treatment long term treatment facilities where people will go when they're getting their treatment and they want to stay in a sober home or be around other people who are in recovery.   The city might say we normally allow recovery homes for you know, other sorts of like a rehabilitation home to be in the neighborhood but because this one is for opioid use disorder, there are special processes in place.

So the department has actually addressed discriminatory zoning in a few different contexts.

And when discriminatory zoning and land use restrictions act as a barrier to treatment, and recovery for individuals with substance use opioid use disorder that's something we're interested in taking a look into.

For example in the case right here in Baltimore United States versus city of Baltimore in 2012 the department successfully challenged Baltimore's discriminatory zoning rules.   And so, in that situation it was sort of what I discussed substance use disorder program was told that it had to jump through a bunch of extra hoops to get approved that any sort of other similar facility would not subjected to.   The department alleged this, this requirement discriminated against individuals who were receiving treatment and was a violation of not justified will II but the fair housing act.

And the Court actually found the city's requirement, was over broad and discriminatory and ordered that they amend it, through legislation or, court order.

The settlement of the DOJ had in the city of Ansonia, okay?   Connecticut was very similar.

And it was meant to remedy discriminatory barriers that were barring the operation of a treatment facility for individuals who had substance use disorder.

So another situation, in which we might see opioid use disorder is in supervised release programs.

And so in this slide we have a hypothetical individual William.

And there's a supervisor release program that prohibits people who are currently on medication assisted treatment from participating even if they're not currently illegally using drugs.   And William would benefit from this program but since he can't be on medication assisted treatment, he is being excluded.

So the big issue we're seeing here, we'll see in a few other examples, and potential hypotheticals is this blanket prohibition on medication assisted treatment.   So, by refusing to engage in a case by case assessment and having a blanket policy against medication assisted treatment, and it might run afoul of the Americans with Disabilities Act, you can imagine this would be similar in most medication context.   It would not be okay for any city to say, well, we don't accept anyone who is on medication for their diabetes, we think individuals who have diabetes should just use other health interventions.   maybe loose weight.   That of course would not be okay, it is a blanket exclusion on a medication.

So this is one context in which that could potentially be a problem.

Another context could be a parole Board prohibiting inmates a inmates from a record of drug addiction, eligible for parole, Jim has a record of drug addiction not currently illegally using drugs so this is an example much that, components of discrimination that is having a record of disability or, being regarded as having a disability but it would not be you know okay to have this sort of blanket prohibition on this individual it would be because of this criteria.

And then the last context we'll mention under title II is the child welfare context.

So, the next section II covers child welfare agencies interactions with parents who are in recovery or recovered from substance use disorder and opioid use disorder.   Child welfare agencies and court significant situations should not subject the parents to the blanket criteria that we provide hit them from participation in the programs, based upon the disorder.   What we're talking about here is the blanket policies, so there may be you know, some situations case by case basis, in which a person's medication that they're taking for their opioid use disorder should be considered as a factor in whether or not, they would have child custody or be able to participate in a certain program but having a blanket prohibition against such treatment would be problematic.

And so finally we'll talk about title III public accommodations.   And as you all probably know, the ADA covers 12 category of places of public accommodation, particularly relevant in this context it explicitly includes pharmacies, insurance offices, professional offices of health care providers, hospitals, and social service center establishments these are all sorts of areas where opioid use discrimination may come into play.   In this area the DOJ actually has two recent settlements we can discuss.

So the first are most recent settlement in January of this year, was with Selma medical associates.

And Selma medical associates is a private medical facility that provides both primary and specialty care in Virginia.   And in this matter, the complainant alleged that they refused to accept him from a new family practice patient because of their use of Suboxone this individual called up immediately said I'm a person who takes Suboxone they said we don't take anyone who toys any sort of opioid medication for pain or otherwise.

Good‑ bye.

And so they not only turned this individual away but it was allegedly their policy to turn away perspective patients who lawfully took controlled substances to treat their medicine medications.   In this case, the department said Selma imposed eligibility criteria that screened out individuals and allegedly denied equal opportunity to benefit the facilities services and alleged failed to make reasonable accommodations as a result, we have a settlement agreement in which Selma agreed to pay $30,000 in damages to the complainant, and, ten thousand dollar civil penalty.   The settlement also requires them, not to do what they're doing, so don't deny services on the basis of disability including opioid use disorder.   And don't apply standards or criteria, that screen out individuals with disabilities and then adopt nondiscrimination policies and train their staff so this will not happen again in the future.

And the next case we'll talk about Charlwell operating LLC.

In is a settlement from May 2018.

That came out of our District Attorney's Office in Massachusetts.

And in this case, we had a skilled nursing facility that allegedly denied admission to the patient with opioid use disorder due to their use of Suboxone, once this parent disclosed they were use using it they needed skilled nursing assistance they were told our facility does not take any non-medication assisted treatment, through our investigation the department learned not only was this person denied the skilled nursing they needed but also that facility did not admit any patients who were using opioid use disorder in 2017.

And so the department alleged, that this denial imposed eligibility criteria, screened out individuals with opioid use disorder and denied equal opportunity to benefit from their services.

So in this case the settlement is similar to the settlement in Selma, requires Charlwell to adopt a nondiscrimination policy, pry training on the ADA and OUD to admissions personnel and that pay a civil penalty of $5,000 to the United States.

Yeah.

>> AUDIENCE MEMBER:  I don't mean to interrupt can I ask a clarifying question, were these individuals seeking to get their prescription for the MAT?

>> STEPHANIE BERGER:  So that's the thing, this did not ‑ ‑  individuals had their doctor's providing their MAT, completely separately from these facilities it's not like they were coming in and saying give me this medication, um, which would be a completely different issue.

This is them coming in and just saying I happen to be taking medications as a treatment, doesn't really have anything how you will provide me services or what you'll do for me.

They say no.   We don't allow anyone on this medication in into the facility.

>> AUDIENCE MEMBER:  On that in general you could only get MAT you can only get methadone from a methadone clinic there are ‑ ‑  many requirements for what methadone clinics have to do and you can only get Suboxone from a physician who has received specification training and certification that allows the physician to prescribe Suboxone, generally that will be someone who is an addiction medicine specialist.

>> STEPHANIE BERGER:  That's right.   That's exactly right.   Thank you for that clarification.   That's something that is important to note.

Is that, in this these cases the people are, who are facing discrimination are getting their medication assisted treatment from providers who have gone through training and, who have you know, met stringent requirements in order to provide that and so that's not you know something that, is part of the, the need to receive the services or the employment we're talking about here.   We're not talking about you know, requiring an employer requiring a state or local government to provide medication assisted treatment we're talking about individuals would are already using that medication assisted treatment wanting to be able to have A is he is to the other services they need and employment they want to be part of.

So one other thing I want to mention it's not just under the title III context it's under title I, II and III but sort of mentioned at the end of the presentation, is issue of co‑ occurring disabilities.

So this is discrimination, on disability that is frequently co‑ occur with substance use disorder in opioid use disorder, like mental health disabilities, depression anxiety, bipolar HIV, hepatitis, these are very frequently you see the population that has high opioid use disorder has a high occurrence of these disabilities as well.

So you'll, often see sort of, dual disability discrimination that is going on.

Also, because so many people develop opioid use disorder as a result of becoming dependent on opioids they were initially using to treat pain in relationship to a disability they have is very frequent you'll see someone with underlying health issues or ‑ ‑  another underlying disability that is related to their opioid use disability.

And then finally ‑ ‑  okay.

There we go.   Ada.gov.

Okay.

So, when it comes to discrimination of these context, if you're someone who works with clients and you hear something about this and you want to be able to recommend someone file a complaint please have them on ADA.gov we have the complaint form online you can call our information line.   We can provide you with the information there as well.

When it comes to housing related discrimination there could be fair using actor housing discrimination aspects of that come into play, so those complaints would be filed with HUD, it will be covered under the fair housing act.

So, a complaint may be filed on HUD.gov as well, if it's an employment related complaint it always goes to the EEOC first.

So the EEOC will take a look.   They will either decide to try to resolve it or issue a right to sue letter in situations where there are not able to resolve it and the employer is a state or local government then those complaints can then come to us that's where our jurisdiction comes in, when it comes to employment.

With that said, an individual comes if you direct them to ADA.gov they get a drop down menu where they can figure out if you have a housing plan you should go here or employment complaint go here, so ADA.gov is a safe place to go if a person wants to file a complaint.

And then here I have the contact information, my contact information we're very, actively working in this area, we're very interested in receiving complaints, hearing about what sort of discrimination, that individuals might face in this area or you might be hearing about individuals, facing.

And, continuing to get the word out and hear about what is going on, so please feel free to contact me.

If anyone has any questions I'll be happy to try to answer them.

>> AUDIENCE MEMBER:  Yes.   So I have a question.

You said if someone's using possibly using drugs then they want to go to a rehab facility or something like that to get treatment they're not ‑ ‑  however, then doesn't that then prevent people from disclosing you know, I if that encourages people to go to treatment if their actively using knowing they're not covered.

>> STEPHANIE BERGER:  Yeah.   Sure that's is is a valid concern if a person is illegally currently illegally using drugs they do not have protections under the act.

>> AUDIENCE MEMBER:  They don't if you say to your employer I have a drinking problem, or ‑ ‑  I have a opioid problem, and ‑ ‑  I need to go to get treatment, they're not covered if their employer said okay we'll have to let you go because of that?

>> STEPHANIE BERGER:  Come of comments I want to make the point that alcoholism ask a disability that is covered under the Americans with Disabilities Act.

Does not have the same current illegal usage caveat.   So, in that situation, employer would potentially need to provide the reasonable accommodation.

>> AUDIENCE MEMBER:  Really.

>> STEPHANIE BERGER:  Yeah.   In opioid use it is under the law, um, but in the ‑ ‑  opioid use disorder context, if an employer were to fire the individual simply because they disclosed they wanted to go to the rehab program, that might be a situation where they're firing them because of their opioid use disorder not because of their current illegal usage, right.   That individual did not disclose they were currently illegally using drugs they just said, I would like to go to rehab, now, under the real world fact pattern that might get complicated if that employer said I'm going to drug test you and the results show they're usually illegally using drugs they would be within the law to fire that individual.

>> AUDIENCE MEMBER:  All right.   Wow.

>> STEPHANIE BERGER:  In the back?

>> AUDIENCE MEMBER:  This is ‑ ‑  you mentioned one of your slides you said you all had a working partnership with U.S. Attorney's Offices nationwide, can you say a little bit more about that?

>> STEPHANIE BERGER:  Yeah.   So I think ‑ ‑  this might not be right, I think there's 93 U.S. Attorney's Offices around the country.   So those under the auspices of the DOJ they have their own local authority to bring local lawsuits we do work with them, you know, we review some of their materials, they work actively with us, in partnerships, some of our cases will bring together with them, so it will be sort of like a joint main DOJ local U.S. attorney investigation and there are a lot of different things they do on their own.

>> AUDIENCE MEMBER:  Yeah.   I was curious about in what you're saying about sort of generally applicable rules like for example parole Board or child welfare agency, I'm wondering how often they actually have a stated generally applicable rule or how often they sort of determine it as an individual determination it turns out all individual terminations for someone who is on that you know goes against them and how that kind of plays out in ‑ ‑ 

>> STEPHANIE BERGER:  Good point I mean, you know, we have seen both scenarios, you're obviously, in most context, less likely to have a written policy that you discriminated against people than to have a policy in effect.   The policy would not have to be written down in order to be, a general policy certainly if we were to hear, like we did in the, Charlwell case I don't believe think written policy it was found out any time someone ‑ ‑  came to them with opioid use disorder they denied admission that would certainly be evidence of such a policy existing both of those would be problematic potentially under the ADA.

In the back.

>> AUDIENCE MEMBER:  I have a question about ‑ ‑  medically assisted treatment and ‑ ‑  um, incarceration.

A lot of times people who are sentenced to jail, who you know on the outside, they're taking Suboxone or methadone they go into the jail the they are not offering the medication they have to go through detox.

Where you know, and the jail's position would be, well, we don't ‑ ‑  allow you know we don't give people these types of drugs.

Where think would, where other people coming into the jail, who are prescribed other medications, are allowed to continue taking their medications.

Is that an area that DOJ would be interested in.

>> STEPHANIE BERGER:  It's certainly our policy title II applies to jails.

That is not an area that main DOJ is you know actively working in this area.   But it is something we've certainly heard about and ‑ ‑  and I think there are other private lawsuits related to it, there's an ACLU lawsuit I believe.   So ‑ ‑  there's definitely activity happening in that area.

All right.

>> AUDIENCE MEMBER:  I just wondered is there any sort of reports that you know of, regarding I know I do employment litigation and I am sure that the direct threat issue comes up a lot with you know, that impairs your cognition or you know, if you have safety sensitive work.   I'm wondering if there's any good documentation that you know of especially about ‑ ‑  any of these, but methadone, is the one I'm thinking of that, kind of goes against that perception that, you know, it causes you know, cognition issues that might be you know a direct threat.

>> STEPHANIE BERGER:  Good question.

I think SAMSA might have some reports to do are that effect or some information to that effect.

That you know, person who is sustained medication, assisted treatment is usually not impaired.

I think that, from my understanding when an individual first gets on medication assisted treatment they might have issues with impairment as they level out and find the appropriate amount to be prescribed for that individual, but usually by the time they have been on it for awhile that usually doesn't impair them.

But that is a case by case determination and there are some safety standards out there, like I believe a person is not allowed to operate certain, commercial vehicles, or like truck driving, um, and there's some regulations about that and, so ‑ ‑  electric are there might be other Federal laws that come into play as well I think the best evidence in those cases is often that person's physician and what they say their individual physician beings they're prescribing the right amount they can testify to that individual's level he's of impairment and what sort of appropriate treatment is the best for them.

>> AUDIENCE MEMBER:  SAMSA yes, it has a lot of documentation about that and they have a series of publications I'm a few years behind it, it might be be called a PIF or something like that.   You can search, SAMSA you'll find it and SAMSA will say that, MAT is the best treatment ask ‑ ‑  
>> STEPHANIE BERGER:  That is referred to as the gold standard treatment.

>> AUDIENCE MEMBER:  Gold standard and people who are stabilized on an MAT drug are not impaired.

Another area in which I have litigated is, title II, licensing because there are states that in various ways have discriminated or are discriminating against people because they are on MAT I think that's still, um, somewhat unsettled area and another sort of related unsettled area is in education particularly medical and health care professions in which cases students have ‑ ‑  I'll just say have burdens placed on them because they are on MAT even though they are stable on MAT and there's no issue of current use, so those are areas I'm not aware of any litigation on the ‑ ‑  on the medical student part of it although, I once did a non‑ litigation thing involving that.   And on the, licensing there is one case that I know about, which was fine.

[laughter]

And I am not sure if there are been others but that's an area, because there is still such a stigma about MAT, even though, SAMSA says as you said it's the gold standard.

>> STEPHANIE BERGER:  There's a stigma you know about using one opioid to treat your addiction to another, despite the fact that the medical profession has really sort of resoundingly found that it is the best standard of treatment.   The other area where we see some discrimination is, people say well fine you can take your medication assisted treatment to like get you off of the opioid so you're not addicted anymore you need to taper off of it you can't stay on the medication this assisted treatment it's been shown that, it is actually quite safe and, often preferable for an individual to stay on medication assisted treatment long term but we'll see situations in which an entity will say well, you know you have 3 months or you have, you know two weeks or whatever to taper off of your medication and ‑ ‑  they're basically imposing that number on their own.   Against the advice of the individual's.

>> AUDIENCE MEMBER:  I think the SAMSA documentation is is strongly supportive of long term maintenance treatment I just ‑ ‑  on the stigma I think, a big part of this is that people look at addiction especially opioid addiction as though, it is because the person has some weakness, some defect of character.

And there are circumstances that lead to it but there are people that are more vulnerable than other people and they are in fact I love to tell the story because it blows everyone's mind because we all grew up with the idea that you know if you ever take one of these bad drugs you're lost forever, well, well people serve in Vietnam and used opioid drugs regularly and they came home and they just stopped.

Because they used them but they were not addicted to them they were not dependent upon them.   It is more than just you take this evil drug you're gone forever because you're a weak person.   You take this evil drug and you had a predisposition to be dependent upon it, which other people don't have.

>> AUDIENCE MEMBER:  I wonder if you have a sense of what the complaints are, where you're seeing most of the complaints coming from?  I initially was at the American diabetes association we would actually see people, denied entrance into that type of program, of saying we're only going to be treating the substance abuse, but because a person had another disabled or whether they're deaf or blind, they're denied access to I wondered, what you know, like ‑ ‑  what you have seen from that?

>> STEPHANIE BERGER:  I would not say we have necessarily seen as many complaints in that sort of co‑ occurring disability area but it is definitely one we've heard anecdotally as an issue we would be interested in hearing more about that.

I think, um, you know EEOC is seeing a lot of cases in the title I context they have a couple of cases I didn't mention they have at least one that is ‑ ‑  more than one that is currently active that is in the context.

So, certainly an issue ‑ ‑  in employment.

And then we're hearing a lot in sort of the ‑ ‑  both of our settlements were title III settlements here about medical facilities having issues with patients who come in, who are taking medication assisted treatment, like I said we're definitely interested in hearing a lot more and you know hearing both anecdotally and having people file complaints with us.

>> AUDIENCE MEMBER:  Are you still seeing zoning cases coming up the reason I bring that up I do a lot of advocacy work in California because of certain areas having a lot of situations at least once a twice a year something pops up in the legislator I've got a great bill we've always been able to talk to them, and go, no, no, you really, you really don't want ‑ ‑  that to pass because there's going to be lawsuit you'll loose we've done it locally we turned them all recently.

I'm wondering if another parts of the country this is still a problem.

>> STEPHANIE BERGER:  If you I guarantee if you go to a Google news search for zoning right now, zoning opioid use disorder not in my backyard a bunch of cases, will come up where it is ‑ ‑  your local news reports are saying, a methadone clinic wants to open up they're saying we shouldn't do it or just saying there's is a communities Board hearing a lot of people came said they didn't want it, there I think the zoning issues are definitely still occurring and the other thing is, more treatment facilities are trying to open you up now this has become an epidemic and you are hearing so much about it in the news, the providers are trying to go out there and start up new facilities and it seems, that from the news reports they're facing the same discrimination that they faced before.

>> AUDIENCE MEMBER:  Have you seen more complaints.

>> STEPHANIE BERGER:  I cannot complaints on the comments we have in, it's an area we're definitely interested in.

Okay.

>> AUDIENCE MEMBER:  On the zoning end of things, who has standing to bring those lawsuits notwithstanding the DOJ?

>> STEPHANIE BERGER:  Standing to bring a zoning lawsuit like ‑ ‑  would have to be.

>> AUDIENCE MEMBER:  To, to contest a zoning ordinance that would prevent a ‑ ‑  you know treatment facility or something.

>> STEPHANIE BERGER:  I mean I would imagine it would be a facility that is trying to open up and then is told that they can't because of the local zoning law.

Or potentially, a facility that is already opened and maybe like a new zoning law is passed that would be more restrictive or, they were given a conditional ordinance that ordinance is taken away without cause I think there are a few different fact patterns.

>> AUDIENCE MEMBER:  Can you speak to why they have standing?  Because they're not a person with a disability?  Why would they have standing?

>> STEPHANIE BERGER:  That's a good question.

I mean ‑ ‑  I don't think ‑ ‑ 

>> AUDIENCE MEMBER:  There's a third circuit case.

>> AUDIENCE MEMBER:  Because they're affected.

>> AUDIENCE MEMBER:  New directions versus City of Reading and I think ‑ ‑  also,.

>> STEPHANIE BERGER:  Thank you.

Okay.

I think we're we've got 3 minutes left.

Any maybe take one last question if anyone has any.

All right seeing none.

[laughter]

Thank you all very much for coming.

And please you know reach out to me or go on ADA.gov, file a complaint, give us information, we would love to you know, hear more about the work in this area.

Thank you.

[applause]

[session concluded]
